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Court of Appeals of the District of Columbia 


No. 4636. 

Wells Fargo Bank & Union Trust Co. et al., &c., Appellant, 

vs. 

David H. Blair, Commissioner of Internal Revenue, 

and 

No. 4G37. 

Irving Gollober, Appellant, 
vs. 

David H. Blair, Commissioner of Internal Revenue. 


1 Court of Appeals of the District of Columbia. 

No. 4G36. 


Wells Fargo Bank & Union Trust Co. and Irving Gol¬ 
lober, Executors, Estate of Julius Gollober, Appellants, 


v. 

David II. Blair, Commissioner of Internal Revenue, 

Appellee. 

Petition for Review of United States Board of Tax Appeals 

Decision and Determination. 

% 

To the Honorable the Justices of the Court of Appeals of 
the District of Columbia: 

The appellants, Wells Fargo Bank & Union Trust Com¬ 
pany and Irving Gollober, Executors, Estate of Julius 
Gollober, Deceased, (hereinafter called the “decedent”), 
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for petition for review of the decision of the United States 
Board of Tax Appeals (hereinafter called the “Board of 
Tax Appeals”) in a proceeding had before same, entitled 
Wells Fargo Bank & Union Trust Company and Irving 
Gollober, Executors, Estate of Julius Gollober, Petitioner, 
v. Commissioner of Internal Revenue, Respondent, Docket 
No. 3092, respectfully represents: 


1. Appellants, Wells Fargo Bank & Union Trust Com¬ 
pany, a corporation, and Irving Gollober, an individual, 

now and at the times hereinafter mentioned, since 
2 their appointment on May 21, 1925, by orders of the 
Superior Court of the State of California in and for 
the City and County of San Francisco, were and are the 
duly constituted, qualified, and acting executors of the last 
will of Julius Gollober, the decedent, who departed this life 
a resident of California on April 27, 1925, and prosecute 
this appeal in their own right; appellee was and is the duly 
appointed, confirmed, and acting Commissioner of Internal 
Revenue of the United States and is joined herein as ap¬ 
pellee in said official capacity. This petition for review is 
prosecuted before this honorable Court by stipulation of 
the parties hereto annexed as part hereof, and pursuant 
to the provisions of law therefor as found in the Revenue 
Act of 1926. 

2. Decedent heretofore in the vear 1921 when same was 


due, prepared his individual income tax return for the 
calendar year 1920 upon a cash receipt and disbursement 
basis, and tiled same with the Collector of Internal Revenue 
at San Francisco, and in due course made payment of the 
income tax shown by same to be due and payable and which 
tax was duly assessed by the appellee, Commissioner. 
Thereafter, appellee Commissioner audited said return and 
as a result thereof pursuant to Section 273 of the Revenue 
Act of 1924 asserted an additional tax liability against de¬ 
cedent for the calendar year 1920 in the amount of $7,819.88 
and on February 10, 1925, pursuant to Section 274 
3 of said Revenue Act, addressed to decedent a notice 
of deficiency by registered mail of income taxes in 
said amount for said year, thereby formally claiming said 
amount of income taxes for said year to be due and owing 
by decedent to the United States. Within 60 days after 
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the mailing of said notice of deficiency, to wit, on or about 
April 4, 1925, decedent duly prosecuted his appeal to the 
Board of Tax Appeals from said deficiency determination, 
same, after his death and revival thereof in the names of 
appellants, being styled Wells Fargo Bank & Union Trust 
Company and Irving Gollober, Executors, Estate of Julius 
Gollober, v. Commissioner of Internal Revenue, Docket No. 
3092 of the Board of Tax Appeals and said appeal was 
thereafter decided by said Board of Tax Appeals as here¬ 
inafter stated. 

3. In his income tax return for the calendar year 1920 
decedent did not report any income as derived from a dis¬ 
solution of a corporation known as the Irving Gollober- 
Josepli Company, organized under the laws of California, 
in which decedent was a stockholder. Upon audit of said 
return, said appellee Commissioner determined said cor¬ 
poration was finally dissolved on January 2, 1920, by de¬ 
cree of Court, which date was incorrect as hereinafter ap¬ 
pears, and that said corporation at dissolution had a paid- 
in capital stock of $50,000 and a net surplus of $29,688.05, 
being a total credit balance of $79,688.05; that decedent was 
the owner in his own right of 2450 shares of the par 
4 value of $24,500 of said capital stock, which amount 
decedent paid for same after March 1, 1913, and 
upon said dissolution received $24,500 as his capital in¬ 
vestment and $14,547.15 of said net surplus as his pro-rata 
interest therein determined by his stockholdings; that upon 
its dissolution said property of the corporations was thereby 
transferred by operation of law to its stockholders, includ¬ 
ing decedent, that the amount of $14,547.15 so received by 
decedent was taxable income to decedent in the calendar 
year 1920, and that receipt of said alleged taxable income 
was neither deferred nor affected by the acquisition on 
January 2, 1920, from themselves as liquidating trustees, 
of said corporate property by a business partnership 
composed ot decedent and the other stockholders in inter¬ 
est in consideration of the partnership promissory notes 
for said credit balance of $79,688.05 to the order of said 
trustees, and bearing interest, or by payment in 1920 of 
said notes to the extent of $29,688.05 to said liquidating 
trustees, and distribution of same to decedent in the pro¬ 
rata amount of $14,547.15, which was less than the cost of 
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the stock ($24,500) to him, or by the non-payment of the 
$50,000 note until in 1921 and its consequent pro-rata dis¬ 
tribution to decedent in said year of 1921. As the result 
of said audit, appellee Commissioner added the amount of 
$14,547.15 to the net income originally returned by de¬ 
cedent for the year 1920, and upon such additional income 
determined the additional tax of $7,819.88 asserted in said 
notice of deficiency. Of said action of appellee Com- 

5 missioner in so increasing the net income of decedent 
and thereby asserting against and claiming from de¬ 
cedent the said additional tax liability in the amount of 
$7,819.88 for the calendar year 1920, appellants complain 
on this appeal. 

4. In his original petition filed on said appeal to the 
Board of Tax Appeals as aforesaid, decedent complained 
of the action of appellee Commissioner in making said ad¬ 
dition to his 1920 taxable income, and in asserting against 
decedent said additional tax liability for that year, and 
issue was joined by the answer of the appellee Commis¬ 
sioner. In testimony taken for decedent, it appeared said 
corporation was finally dissolved by a decree of Court en¬ 
tered December 30, 1919 and filed with the Secretary of 
State of California on December 31, 1919. Decedent there¬ 
upon filed his amended petition alleging any income from 
said dissolution was received in 1919, and that in 1920 de¬ 
cedent from the proceeds of said partnership notes did 
not receive the amount of his capital investment, and issue 
was joined by answer of the appellee Commissioner, in 
which the dissolution of the corporation in 1919 was ad¬ 
mitted, and the appeal was heard by the Board of Tax Ap¬ 
peals on October 6, 1926. On March 24, 1927, the Board 
of Tax Appeals rendered its decision affirming the deter¬ 
mination of appellee Commissioner appealed from, and on 
March 25, 1927, a final order of determination reaffirming 
the income tax deficiency asserted by appellee Com- 

6 missioner against appellants for 1920, as herein¬ 
before stated, was entered by said Board of Tax 

Appeals. On July 29, 1927 appellants moved said Board 
to set aside its deficiency determination and recompute 
said alleged tax liability on the ground the alleged income 
of decedent constituted a dividend subject under the Rev- 
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enue Act of 1918 only to surtaxes and not to any normal 
taxes, and that in said deficiency determination normal 
taxes were erroneously computed thereon, and said motion 
was thereafter overruled by said Board of Tax Appeals, 
and thereof appellants further complain on this appeal. 

5. Appellants now assign as error, to be reversed by this 
Honorable Court, the aforesaid action of appellee Com¬ 
missioner, and the decisions of the Board of Tax Appeals 
affirming same, in adding to taxable income of decedent 
for 1920 his pro-rata part in the amount aforesaid of the 
net surplus of said corporation which was legally dissolved 
in 1919 and in finding that, as the result of said addition, 
there was due and owing by decedent income taxes for 
1920 in the amount above stated, and that said amount 
was subject to normal taxes under the Revenue Act of 
1918, all as particularly shown by the assignment of errors 
filed and made part hereof by reference for all purposes. 

6. Appellants and appellee Commissioner have stipu¬ 
lated the facts of this and related appeals and as to the 
pleadings, orders, stipulations, proceedings at the hear¬ 
ing and the decision of the Board of Tax Appeals 

7 and other portions of the record deemed material 
on the appeal to this Honorable Court, as an agreed 
statement of the case pursuant to Rule V-2-a of this Court, 
and said stipulation is now filed as part hereof. 

Wherefore appellants, Wells Fargo Bank & Union Trust 
Company and Irving Gollober, Executors, Estate of Julius 
Gollober, pray that this Honorable Court review the de¬ 
cision and determination of the Board of Tax Appeals in 
said proceeding, that relief be given by this Honorable 
Court upon such review from the aforesaid erroneous de¬ 
termination of the 1920 income tax liability of appellants, 
and for such other relief as may appear equitable and 
proper as this case progresses. 

WELLS FARGO BANK & UNION TRUST 
COMPANY and 
IRVING GOLLOBER, 

Executors Estate of Julius Gollober , 
LEON E. MORRIS, 

W. W. SPALDING, 

By CAMDEN R. McATEE, 

Attorneys for Appellants . 
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8 State of California, 

City and County of San Francisco, ss: 

Louis H. Marsh, the Assistant Secretary of Wells Fargo 
Bank & Union Trust Co., one of the Executors of the Last 
Will and Testament of Julius Gollober, deceased, being 
duly sworn states: 

That he is an officer, to-wit, the Assistant Secretary of 
said Wells Fargo Bank & Union Trust Co., one of the 
Executors of said Last Will and Testament of Julius Gollo¬ 
ber, deceased, and makes this affidavit for and on behalf of 
said Executors; that Irving Gollober, the other Executor 
of said Last Will and Testament of Julius Gollober, de¬ 
ceased, is absent from the State of California; that he has 
read the foregoing Petition and is familiar with its con¬ 
tents, that the statements made therein are true except 
where made upon information and belief and said state¬ 
ments deponent believes to be true. 

LOUIS II. MABSII. 

Subscribed and sworn to before me this 31st day of Au¬ 
gust, 1927. 

[seal.] J. D. BROWN, 

Notary Public in and for the City and County 

of San Francisco, State of California. 

State of California, 

City and County of San Francisco, ss: 

County Clerk, General Dept. 22. 

I, II. I. Mulcrevv, Countv Clerk of the Citv and Countv of 
San Francisco, State of California, and ex-officio Clerk of 
the Superior Court thereof, the same being a Court of Rec¬ 
ord, having by law a seal, the officer authorized by the laws 
of the State of California to make the following certificate, 
do hereby certify that J. D. Brown of the City and County 
of San Francisco, whose name is subscribed to the annexed 
instrument and thereon written and before whom the an¬ 
nexed oath or affidavit was taken, was at the time of taking 
such oath or affidavit, a Notary Public in and for the said 
City and County of San Francisco, residing in said City and 
County, duly authorized to take the same, and an officer 
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duly authorized by the laws of said State to take and certify 
the acknowledgment and proof of deeds to he recorded in 
said State. And further that T am well acquainted with the 
handwriting of said officer, and verily believe that the sig¬ 
nature of such jurat or certificate is genuine. I further 
certify that an impression of the seals of Notaries Public 
are not required by law to be filed in my office. 

In testimonv whereof, I have hereunto set mv hand and 
affixed the seal of the said Superior Court. 

Dated Sep. 2, 1927. 


[Seal Superior Court, City & County of San Fran¬ 
cisco, Cal.] 


TI. T. MULCREVY, 

Clerk. 


9 Court of Appeals of the District of Columbia. 

No. 4637. 

Irving Gollober, Appellant, 
vs. 

David II. Blair, Commissioner of Internal Revenue, 

Appellee. 

Petition for Review of United States Board of Tax Appeals 

Decision and Determination. 

To the Honorable the Justice of the Court of Appeals of 
the District of Columbia : 

The appellant, Irving Golloher, for petition for review of 
the decision of the United States Board of Tax Appeals 
(hereinafter called the 44 Board of Tax Appeals’’) in a 
proceeding had before same, entitled Irving Gollober, Peti¬ 
tioner, vs. Commissioner of Internal Revenue, Respondent, 
Docket No. 3093, respectfully represents: 

1. Appellant, now and at the times hereinafter mentioned, 
was and is a citizen and resident of the State of California 
and prosecutes this appeal in his own right; appellee was 
and is the duly appointed confirmed and acting Commis¬ 
sioner of Internal Revenue of the United States and is 
joined herein as appellee in said official capacity. This 
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petition for review is prosecuted before this Honorable 
Court by stipulation of the parties hereto annexed as 

10 part hereof, and pursuant to the provisions of law 
therefor as found in the Revenue Act of 1926. 

2. Appellant heretofore in the year 1921 when same was 
due, prepared his individual income tax return for the 
calendar year 1920 upon a cash receipt and disbursement 
basis, and filed same with the Collector of Internal Revenue 
at San Francisco, and in due course made payment of the 
income tax shown by same to be due and payable and which 
tax was duly assessed by the appellee, Commissioner. 
Thereafter, appellee Commissioner audited said return and 
as a result thereof pursuant to Section 273 of the Revenue 
Act of 1924, asserted an additional tax liability against ap¬ 
pellant for the calendar year 1920 in the amount of $542.14, 
and on Feberuary 10, 1925, pursuant to Section 274 of said 
Revenue Act, addressed to appellant a notice of deficiency 
by registered mail of income taxes in said amount for said 
year, thereby formally claiming said amount of income 
taxes for said year to be due and owing by appellant to the 
United States. Within sixty days after the mailing of said 
notice of deficiency, to wit, on or about April 4, 1925, ap¬ 
pellant duly prosecuted his appeal to the Board of Tax 
Appeals from said deficiency determination, same being 
styled Irving Gollober vs. Commissioner of Internal Re¬ 
venue, Docket No. 3093 of the Board of Tax Appeals and 
said appeal was thereafter decided by said Board of Tax 
Appeals as hereinafter stated. 

11 3. In his income tax return for the calendar year 
1920 petitioner did not report any income as derived 

from a dissolution of a corporation known as the Irving- 
Gollober-Joseph Company, organized under the laws of 
California, in whch petitioner was a stockholder. Upon 
audit t of said return, said appellee Commissioner de¬ 
termined said corporation was finally dissolved on January 
2, 1920, by decree of Court, which date was incorrect as 
hereinafter appears, and that said corporation at dissolu¬ 
tion had a paid-in capital stock of $50,000 and a net surplus 
of $29,688.05, being a total credit balance of $79,688.05; that 
petitioner was the owner in his own right of 1,150 shares of 
the par value of $11,500 of said capital stock, which amount 
petitioner paid for same after March 1,1913, and upon said 
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dissolution received $11,500 as his capital investment and 
$0,828.25 of said net surplus as his pro-rata interest therein 
determined by his stockholdings; that upon its dissolution 
said property of the corporations was thereby transferred 
by operation of law to its stockholders, including petitioner; 
that the amount of $6,828.25 so received by petitioner was 
taxable income to petitioner in the calendar year 1920, and 
that receipt of said alleged taxable income was neither de¬ 
ferred nor affected by the acquisition on January 2, 1920, 
from themselves as liquidating trustees, of said corporate 
property by a business partnership composed of petitioner 
and the other stockholders in interest in consideration of 
the partnership promissory notes for said credit 

12 balance of $79,688.05 to the order of said trustees, 
and bearing interest, or by payment in 1920 of said 

notes to the extent of $29,688.05 to said liquidating trustees, 
and distribution of same to petitioner in the pro-rata 
amount of $6,828.25 which was less than the cost of the stock 
($11,500) to him, or by the non-payment of the $50,000 note 
until in 1921 and its consequent pro-rata distribution to pe¬ 
titioner in said year of 1921. As the result of said audit, 
appellee Commissioner added the amount of $6,828.25 to the 
net income originally returned by appellant for the year 
1920, and upon! such additional income determined the 
additional tax of $542.14 asserted in said notice of 
deficiency. Of said action of appellee Commissioner in so 
increasing the net income of appellant and thereby assert¬ 
ing against and claiming from appellent the said additional 
tax liability in the amount of $542.14 for the calendar year 
1920, appellant complains on this appeal. 

4. In his original petition filed on said appeal to the 
Board of Tax Appeals, as aforesaid, appellant complained 
of the action of appellee Commissioner in making said ad¬ 
dition to his 1920 taxable income, and in asserting against 
appellant said additional tax liability for that year, and 
issue was joined by the answer of the appellee Commis¬ 
sioner. In testimony taken for petitioner, it appeared said 
corporation was finally dissolved by a decree of 

13 Court entered December 30, 1919 and filed with the 
Secretary of State of California on December 31, 

1919. Petitioner thereupon filed his amended petition alleg- 

2—4636a 
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ing any income from said dissolution was received in 1919, 
and that in 1920 petitioner from the proceeds of said 
partnership notes did not receive the amount of his capital 
investment, and issue was joined by answer of the appellee 
Commissioner, in which the dissolution of the corporation 
in 1919 was admitted, and the appeal was heard by the 
Board of Tax Appeals on October 6, 1926. On March 24, 
1927, the Board of Tax Appeals rendered its decision affirm¬ 
ing the determination of appellee Commissioner appealed 
from, and on March 25, 1927, a final order of determination 
re-affirming the income tax deficiency asserted by appellee 
Commissioner against appellant for 1920, as hereinbefore 
stated, was entered by said Board of Tax Appeals. On 
July 29, 1927 appellent moved said Board to set aside its 
deficiency determination and recompute said alleged tax 
liability on the ground the alleged income of petitioner con¬ 
stituted a dividend subject under the Revenue Act of 1918 
onlv to surtaxes and not to anv normal taxes, and that in 

said deficienev determination normal taxes were errone- 

*• 

ously computed thereon, and said motion was thereafter 
overruled by said Board of Tax Appeals, and thereof peti¬ 
tioner further complains on this appeal. 

5. Appellant now assigns as error, to be reversed by this 

Honorable Court, the aforesaid action of appellee 
14 Commissioner, and the decisions of the Board of Tax 

Appeals affirming same, in adding to this taxable in¬ 
come for 1920 his pro-rata part in the amount aforesaid 
of the net surplus of said corporation which was legally 
dissolved in 1919 and in finding that, as the result of said 
addition, there was due and owing by appellant income 
taxes for 1920 in the amount above stated, and that said 
amount was subject to normal taxes under the Revenue Act 
of 1918, all as particularly shown by the assignment of 
errors filed and made part hereof by reference for all pur¬ 
poses. 

6. Appellant and appellee Commissioner have stipulated 
the facts of this and related appeals and as to the plead¬ 
ings, orders, stipulations, proceedings at the hearing and 
the decision of the Board of Tax Appeals and other por¬ 
tions of the record deemed material on the appeal to this 
Honorable Court, as an agreed statement of the case pur- 
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suant to Rule V-2-a of lliis Court, and said stipulation is 
now tiled as part hereof. 

Wherefore appellant, Irving Gollober, prays that this 
Honorable Court review the decision and determination of 
the Board of Tax Appeals in said proceeding, that relief 
be given by this Honorable Court upon such review from 
the aforesaid erroneous determination of the 1920 in- 
15 come tax liability of appellant, and for such other 
relief as may appear equitable and proper as this 
case progresses. 

IRVING GOLLOBER, 

By LEON E. MORRIS, 

W. W. SPALDING, 

CAMDEN R. McATEE, 
Attorneys for Appellant. 


16 State of New York, 

City of -, ss: 

Irving Gollober, being duly sworn, states he is appellant 
herein, and has read the foregoing petition and is familiar 
with its contents; that the statements made therein are true 
except where made upon information and belief, and said 
statements deponent believes to be true. 

IRVING GOLLOBER. 

Subscribed and sworn to before me this 6 day of Sep¬ 
tember, 1927. 

[Seal Lena Ray, Commissioner of Deeds, City of 

New York.] 

LENA RAY, 
Notary Public. 

Lena Ray, Commissioner of Deeds, New York City. 

Commission expires January 3, 1929. 

Certificate tiled in New York County Clerk’s No. 7. 

New York Register No. 29004. 
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17 United States Board of Tax Appeals. 

Docket No. 3092. 

Wells Fargo Bank & Union Trust Co. and Irving 
Gollober, Executors Estate of Julius Gollober, Peti¬ 
tioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Review. 

Come the parties herein by undersigned counsel and 
stipulate and agree: 

1. That the decision and determination herein may be 
reviewed by the Court of Appeals of the District of Colum¬ 
bia as provided in Section 1002 of the Revenue Act of 1926. 

LEON E. MORRIS, 

W. W. SPALDING, 

CAMDEN R. McATEE, 
Attorney- for Petitioner. 

A. W. GREGG, 

Attorney for Respondent. 

18 United States Board of Tax Appeals. 

Docket No. 3093. 

Irving Gollober, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 


Stipulation for Review. 

Come the parties herein by undersigned counsel and 
stipulate and agree: 
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1. That the decision and determination herein may be 
reviewed by the Court of Appeals of the District of Colum¬ 
bia as provided in Section 1002 of the Revenue Act of 1926. 

LEON E. MORRIS, 

W. W. SPALDING, 

CAMDEN R. McATEE, 
Attorney- for Petitioner. 
A. W. GREGG, 

Attorney for Respoiident. 


19 United States Board of Tax Appeals. 

Docket Nos. 3092, 3093. 

No. 4636. 

Wells Fargo Bank & Union Trust Co., & Irving Gollo- 
ber. Executors Estate of Julius Gollober, Petitioners, 


vs. 

Commissioner of Internal Revenue, Respondent. 

No. 4637. 

Irving Gollober, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Transcript of Record. 

Leon E. Morris, Camden R. McAtee, W. W. Spalding, for 
Petitioners. 

A. W. Gregg, General Counsel for Commissioner of In¬ 
ternal Revenue, Mabel Walker Willebrandt, Assistant At¬ 
torney General, for Respondent. 
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20 United States Board of Tax Appeals. 

Docket No. 3092. 


Appeal of Julius Gollober, 2646 Clay St., San Francisco, 

Calif. 


Appearances: For Taxpayer: Camden R. McAtee, Esq.; 
for Commissioner: Brice Toole, Esq. 


Date. 
1925. 
Apr. 4. 
“ 8. 
“ 8 . 
“ 14. 

“ 20. 


“ 28. 
May 2. 

June 1. 
“ 3. 


“ 9. 

“ 29. 

July 6. 

1926. 
Jan. 30. 

Feb. 5. 


“ 12 . 
Apr. 6. 
44 7. 


Docket Entries. 


Petition received and filed. 

Copy of petition served on Solicitor. 

Notification of receipt mailed taxpayer. 

Motion to place on field calendar filed by taxpayer. 

Order, denying without prejudice the motion for 
a field hearing, signed and filed. Both sides noti¬ 
fied. 

Answer filed by Solicitor. 

Copy of answer served on taxpayer. Assigned to 
field hearing. 

Amended petition tendered. 

Order granting leave to amend petition and allow¬ 
ing Commissioner twenty days from date of 
service to answer, signed and filed. Both sides 
notified. 

Copy of amended petition served on Solicitor. 
Notification mailed taxpayer. 

Answer to amended petition filed by Solicitor. 

Copy of answer served on taxpayer. Assigned to 
field calendar. 

Motion to consolidate with Docket Nos. 3091 and 
3093 for hearing, filed by taxpayer. See 3091. 

Ordered—appeal transferred to general calendar 
to be heard with 3091 and 3093 signed and filed. 
Both sides notified. 

Stipulation to take depositions filed. See 3091. 

Depositions filed. Copy served. See 3091. 

Copy of depositions of I. Gollober and A. Willet 
served on Solicitor. See 3091. 
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June 

9. 

< < 

14. 

i i 

16. 

July 

15. 

Aug. 

31. 

Oct. 

6. 

t i 

14. 

< i 

30. 


21 

1926. 
Oct. 30. 

1927. 
Mar. 24. 


“ 25. 

July 29. 

Aug. 4. 

44 16. 
44 18. 
44 31. 


44 19. 

44 19. 

“ 19. 

44 19. 

44 23. 


Motion to amend with amended petition filed by 
taxpayer. 

Granted. Both sides notified. 

Copy of motion and amended petition served on 
Solicitor. Taxpayer notified. 

Answer to second amended petition filed by So¬ 
licitor. Copy served 8-18-26. 

Hearing date set 10-6-26. 

Hearing had before Mr. Smith on merits. Briefs 
due in 20 days. 

Transcript of hearing filed. 

Motion to set aside submission and offer docu¬ 
ments in evidence, requested findings of fact and 
brief filed by taxpayer. See 3091. 


Granted. Both sides notified. 

Findings of fact and opinion rendered (Mr. 
Smith). Judgment will be entered for Commis¬ 
sioner. 

Order of redetermination signed and filed. Both 
sides notified. 

Motion for revision of deficiency computation, 
filed by taxpayer. See 3091. 

Ordered—motion July 29 be denied—signed and 
filed. Both sides notified. 

Motion to amend printed opinion, filed by G. C. 

Granted. Both sides notified. 

Agreed statement filed in duplicate—approved by 
Mr. Smith. Duplicate filed as of record. State¬ 
ment to constitute record in Ct. of Appeals of 
D. C. See 3091. 

Assignment of errors filed by taxpayer, 
payer. 

Granted—both sides notified. 

Assignment of errors filed by taxpayer. 

Granted. Both sides notified. 

Agreed statement filed in duplicate approved by 
Mr. Smith. Duplicate filed as of record. State¬ 
ment to constitute record in Ct. of Appeals D. C. 
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22 United States Board of Tax Appeals. 

Docket No. 3093. 

Appeal of Irving Gollobeii, 2775 Washington St., San 

Francisco, Calif. 

Appearances: For Taxpayer: Camden R. McAtee, Esq.; 

for Commissioner: Brice Toole, Esq. 

Docket Entries. 

Date. 

1925. 

Apr. 4. Petition received and filed. 

“ 8. Copy of petition served on Solicitor. 

“ 8. Notification of receipt mailed taxpayer. 

“ 14. Motion to place on field calendar filed by taxpayer. 

“ 18. Order, denying without prejudice the motion for 

a field hearing, signed and filed. Both sides noti¬ 
fied. 

“ 28. Answer filed by Solicitor. 

May 2. Copy served on taxpayer. Field calendar. 

June 4. Order placing on reserve calendar, signed and 
filed. Both sides notified. 

1926. 

Jan. 26. Ordered—appeal transferred to general calendar 
for assignment to day calendar in due course. 
Signed and filed. Both sides notified. 

‘ * 30. Motion to consolidate with Docket Nos. 3091 and 

3092 for hearing, filed by taxpayer. See 3091. 

Feb. 5. Ordered—appeal to be heard in connection with 
Dockets 3091 and 3092. Signed and filed. Both 
sides notified. 

“ 12. Stipulation to take depositions filed. See 3091. 

Apr. 6. Depositions filed. Copy served. See 3091. 

“ 7. Copy of depositions of Irving Gollober and A. 

Willit served on Solicitor. See 3091. 

June 9. Motion to amend with amended petition—filed by 
taxpayer. 

“ 14. Granted. Both sides notified. 

“ 16. Copy of motion and amended petition served on 

Solicitor. Taxpayer notified. 
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July 15. Answer to amended petition filed by Solicitor. 
Copy served 8-18-26. 

Aug. 31. Hearing date set 10-6-26. 

Oct. 6. Hearing had before Mr. Smith on merits. Brief 
due in 20 days. 

44 14. Transcript of hearing filed. 

4 4 30. Motion to set aside submission and offer docu¬ 

ments in evidence, requested findings of fact and 
brief filed by taxpayer. See 3091. 

44 30. Granted. Both sides notified. 

1927. 

Mar. 24. Findings of fact and opinion rendered. Judg¬ 
ment will be entered for respondent. 

44 25. Order of redetermination signed and filed. Both 

sides notified. 

July 29. Motion for revision of deficiency computations, 
filed by taxpayer. See 3091. 

1927. 

Aug. 4. Ordered—motion July 29th be denied—signed and 
filed. Both sides notified. 

44 16. Motion to amend printed petition, filed by G. C. 

44 18. Granted. Both sides notified. 

44 31. Agreed statement filed in duplicate—approved by 

Mr. Smith. Duplicate filed as of record. State¬ 
ment to constitute record in Ct. of Appeals of 
D. C. See 3091. 

Sept. 19. Motion to set aside order of 8-31-27, filed by tax¬ 
payer. 

44 19. Granted—both sides notified. 

44 19. Assignment of errors filed by taxpayer. See 3092. 

44 19. Granted. Both sides notified. 

44 23. Agreed statement filed in duplicate approved by 

Mr. Smith. Duplicate filed as of record. State¬ 
ment to constitute record in Ct. of Appeals of 
D. C. 

24 Filed Sep. 23, 1927. United States Board of Tax 
Appeals. 
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United States Board of Tax Appeals. 

Docket Nos. 3092-3093. 

Wells Fargo Bank & Union Trust Co., and Irving Gollo- 
ber, Executors Estate of Julius Gollober, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Irving Gollober, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Statement of the Case to Constitute Record in the Court of 
Appeals of the District of Columbia. 

The following is a statement of the above-entitled cases, 
showing how the questions arose and were decided in the 
United States Board of Tax Appeals, and also setting forth 
so much of the pleadings and evidence, and other parts of 
the record as is essential to a decision of such questions on 
the appeals to the Court of Appeals of the District of Co¬ 
lumbia of the above-entitled petitioners as appellants, vs. 
D. H. Blair, Commissioner of Internal Revenue, Appellee, 
from the decision of the Board, promulgated March 24, 
1927, and its final order of determination entered thereon 
on March 25,1927. 

These proceedings for the redetermination of deficiencies 
in income tax of the respective petitioners for the year 
1920 in the respective amounts of $7,819.88 and 
25 $542.14, (and including petition of Joseph Joseph, 

Docket No. 3091, from a deficiency of $720.39), were 
consolidated for the purpose of hearing and decision. The 
only point in issue is whether petitioners derived taxable 
income in the year 1920 from the dissolution of the Irving 
Gollober-Joseph Corporation, in which they were the stock¬ 
holders in interest. The original petition in the case of 
Julius Gollober was filed on April 4, 1925. Julius Gollober 
died April 27, 1925, and his appeal was revived in the 
name of his executors by proper pleadings. 
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26 Joseph Joseph, Julius Gollober, and Irving Gollo- 
ber were stockholders in the Irving Gollober-Joseph 

Corporation, incorporated under the laws of California. 
The stock of the corporation was owned as follows: 

Julius Gollober. 2,448 shares. 

G. Rosencrantz .. 1 share. 

Ida Gollober . 1 share. 

Joseph Joseph. 1,400 shares. 

Irving Gollober .1,150 shares. 

the beneficial interest of the shares issued G. Rosencrantz 
and Ida Gollober being owned by Julius Gollober. 

At a stockholders’ meeting November 25, 1919, it was 
voted to dissolve the corporation, and the board of direc¬ 
tors, consisting of the five stockholders, was instructed to 
employ counsel to file proceedings in the Superior Court 
in the State of California in and for the City and County 
of San Francisco to dissolve the corporation, to obtain a 
decree of dissolution of the corporation and to file the same 
with the Secretary of State in accordance with the law. 
The directors immediately took such steps and under date 
of December 30, 1919, a decree was entered by the court 
which sets forth the fact that a petition for the dissolution 
of a corporation was duly filed with it, signed and verified 
as prescribed by law, and being in all respects in conformity 
with Part III of Title VI of the Code of Civil Procedure of 
the State of California; that an order was entered 

27 directing that publication be made of petition in ac¬ 
cordance with the law; that such publication was 

had, and then states: 

“That all claims and demands against said corporation 
applicant having been fully satisfied and discharged— 
“Now, therefore, it is hereby ordered, adjudged, de¬ 
clared and decreed, and this does order, adjudge, declare 
and decree that the said corporation applicant, the said Irv¬ 
ing Gollober-Joseph Company, be and the same is hereby 
dissolved and declared dissolved. 

“It is hereby further ordered, adjudged, declared and 
decreed, and this does hereby order, adjudge, declare and 
decree that the Board of Directors of said applicant are en¬ 
titled to and are hereby authorized and empowered to settle 
all of the affairs of the said corporation, and to distribute 
and convey all of the property and assets of said corpora- 
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tion to its stockholders in proportion to their respective in¬ 
terests. 

“Done in open court this 30th day of December, 1919.” 

A copy of the decree was filed in the office of the Secre¬ 
tary of State of the State of California on December 31, 
1919. 

On January 2, 1920, a meeting of the board of directors 
of the dissolved corporation was held at which the presi¬ 
dent announced the receipt of a communication from Joseph 
Joseph, Julius Gollober, and Irving Gollober, co-partners, 
under the name of Irving Gollober-Joseph Company, offer¬ 
ing to purchase all of the assets of the corporation and 
agree, first, to assume all the liabilities of the corporation, 
and second, to pay to the corporation in installments 
28 the value of the assets of the corporation to be deter¬ 
mined by a trial balance or audit, less the amount 
of liabilities assumed by the co-partnership, and to deliver 
to the corporation promissory notes for such sums and pay¬ 
able at such times as might be agreed upon. The offer was 
accepted by the directors. The balance sheet of the busi¬ 
ness on January 2, 1920, showed a surplus of $79,688.05. 
For the net assets purchased by and transferred to the 
partnership the partnership executed and gave to the dis¬ 
solved corporation’s trustees in liquidation four notes, ag¬ 
gregating $79,688.05, all dated January 2, 1920, payable to 
the stockholders as “Trustees in liquidation” in the 
amounts and on the dates following: 

$9,896.02 payable in 3 months. 

9,896.01 “ “6 “ 

9,896.02 “ “9 

50,000.00 “ Dec. 31, 1920. 


$79,688.05 total of the 4 notes. 

29 Upon the books of the corporation, the sale of its* 
assets under this proposition made by the co-partner¬ 
ship, and the subsequent collection and distribution of the 
proceeds of sale derived from said notes, were recorded 
as follows: 


(Here follow statements, marked pages 30, 31, 32, 33, 31, 

35, 36, 37, 38.) 


IRVINO GOLLOBER-JOSEPH CO. 
(A corporation) 


PAOI 55 of JOURHAL 


January 3« 1930 


SUNDRY 


Dr. 


The following Assets and Liabilities 
were this day taken over by the 
Irving Oollober-Joseph Co. (a part 
nership) from the Trustees of the 
Irving Oollober-Joseph Co. (a Dis¬ 
solved Corporation) 


A38ETS 


Petty Offioe fund 50.00 
Angelo and London Paris National Bank 5 276.91 
Aooounta Receivable 68 872.14 
Inventory Merchandise 55 244.12 
Fixtures 297.00 


LIABILITIES 


Accounts Payable 30 304.01 
Acoounts Payable Miscellaneous 171.94 
J. Oollober Personal 6 000.00 
J. Joseph Personal 3 804.69 
Irving Oollober Personal 984.41 
D. Bromberger •• * 456.70 


Accrued federal Income & Profit Taxes 1919 8 330.37 

Irving Oollober-Joseph Co. (a partnership) 79 688.05 _ 

129 740.17 129 740.17 


February 16. 1920 


Votes Receivable 79 688.05 

Irving Gollober-Joseph Co. a Partnership _ 


79 688.OB 


This entry is made, to enter on the books of 
the Trustees of the Irving Qollober-Joseph 
Co. a Dissolved Corporation. The follow¬ 
ing described notes of the Irving Qollober- 
Joseph Co. a partnership given In payment 
of balanoe due the Trustees January 2, 1920 
Date Due Rate Amount 

Jan. 271920 3 Mos. after date5£ SH596.02 

Jan. 2, 1920 6 Mos. after date 5£ 9 896.01 

Jan. 2, 1920 9 Mos. after date 5* 9 896.02 

Jan. 2, 1920 On or before Dec. 31, 1920 ^ ^ 

5% 50 000.00 


79 688.05 













On the book* of the partnership, the same transact lone were recorded 
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30 Each petitioner or partner owned an undivided 
one-third interest in the co-partnership, and was not 
credited with any capital invested therein, except as and 
when payment was made of the co-partnership purchase 
notes given for the assets of the dissolved corporation. 

During 1920 the co-partnership paid to the trustees the 
first three notes, amounting to $29,688.05, which was the 
amount of net surplus of the dissolved corporation, and the 
trustees distributed said payment to the partners as being 
the former stockholders. The last note for $50,000, with 
accumulated interest of $2,500 was liquidated December 
21, 1921 by a credit of one-third of same to the capital 
account of each of the partners upon the partnership hooks, 
with a notation thereon that the trusteeship as to the dis¬ 
solved corporation, was thereby terminated and relin¬ 
quished. 

The par value of the shares of stock held by the peti¬ 
tioners in the dissolved corporation is the proper basis 
for computing any gain which may have been realized from 
the dissolution. The partnership notes have a cash value 
equal to the amounts for which same were given. 

Judicial notice is taken by the Board of Tax Appeals of 
the laws of California. 

40 In their income-tax returns made on a cash re¬ 
ceipt and disbursement basis, for the calendar year 
1920, the petitioners did not return as income any part of 
the moneys received from the dissolution of the corpora¬ 
tion. The respondent amended their returns by adding 
to the gross income reported by Joseph Joseph $8,312.65, 
to that reported by Julius Gollober $14,547.15, and to 
that reported by Irving Gollober $6,828.25, a total of 
$29,688.05, and being the net surplus of the corporation at 
its dissolution in excess of its paid in capital stock of 
$50,000, which net surplus the respondent determined was 
received in 1920 by said petitioners pro-rata according 
to their stock holdings, and was taxable income subject 
to deficiencies as normal and surtaxes for 1920 in the 
amounts above stated under the Revenue Act of 1918. 

The respondent determined said deficiencies for the year 
1920 upon the ground that the corporation was dissolved 
on January 2, 1920; that the assets of the corporation then 
passed directly to the stockholders as tenants in common 
of the property, and that the petitioners received taxable 
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income in 1920 to the extent that the hook value of their 
shares at the date of dissolution exceeded the par value 
of their shares. 

Petitioners thereupon tiled their petitions with the 
United States Board of Tax Appeals for review of said 
determinations as they were permitted to do under 

41 the Revenue Act of 1924 and originally contended 
1 ^it realized no income in 1920 from the dis 

solution of the corporation for the reason that the assets 
of the corporation passed to the directors as trustees in 
liquidation and that the amounts of cash received by them 
from the sale of the corporate assets and distributed to 
the petitioners in 1920 was less than the par value of their 
shares of stock in the dissolved corporation, and that they 
could not be charged with income tax with respect to 
liquidating dividends until they had recovered back in cash 
the par value of their shares. After the evidence showed 
that the corporation was dissolved in 1919, and not in 1920, 
the petitioners by amended petitions, made the foregoing 
contention, and also that anv gain realized from the dis- 
solution was income of the year 1919, when the corporation 
was dissolved, and of no subsequent year. 

Issue was joined upon the allegations of the amended 
petition, excepting the date of dissolution of the corpora¬ 
tion, which was admitted, and thereafter the several appeals 
were heard together on October 6, 1926, upon the aforesaid 
materials facts. 

The decision of the Board of Tax Appeals in said appeals 
made and promulgated on March 24, 1927 directing judg¬ 
ment be entered for respondent in the amounts of the 
several deficiencies and on March 25,1927 said Board 

42 accordingly entered its final determination of judg 
ment, from which decision and determination peti¬ 
tioners are now appealing to the Court of Appeals of the 
District of Columbia for review thereof, pursuant to the 
provisions of the Revenue Act of 1926 in such cases made 
and provided. 

43 Docket Nos. 3091-3093. Promulgated March 24, 

1927. 


A corporation of which the petitioners were stockholders 
was legally dissolved in 1919 and the assets were received 
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by the directors (who constituted the stockholders) as 
trustees in liquidation; in 1920 they sold the assets to a 
partnership (composed of the three principal stockhold¬ 
ers) at their book value, receiving in payment therefor 
four promissory notes. Held, that the petitioners derived 
income measured by the difference between the cost of their 
shares and the book value at date of dissolution of the 
corporation. 

These are proceedings for the redetermination of deficien¬ 
cies in income tax of the respective petitioners for the year 
1920 in the respective amounts of $720.39, $7,819.88, and 
$542.14. The proceedings were consolidated for the pur¬ 
pose of hearing and decision. The only point in issue is 
whether petitioners derived income in the year 1920 from 
the dissolution of the Irving Gollober-Joseph Corporation. 
The original petition in the case of Julius Gollober was 
filed on April 4, 1925. Julius Gollober died April 27, 1925, 
and his appeal was revived in the name of his executors 
by proper pleadings. 


Findings of Fact. 

Joseph Joseph, Julius Gollober, and Irving Gollober were 
stockholders in the Irving Gollober-Joseph Corporation, 
incorporated under the laws of California. The stock of 
the corporation was owned as follows: 


Shares. 


Julius Gollober. 2,448 

Joseph Joseph... 1,400 

G. Rosencrantz. 1 

Irving Gollober. 1,150 

Ida Gollober. 1 


Total 


5,000 


At a stockholders’ meeting November 25, 1919, it was 
voted to dissolve the corporation, and the board of directors, 
consisting of the five stockholders, was instructed to 
44 employ counsel to file proceedings in the Superior 
Court in the State of California in and for the City 
and County of San Francisco to dissolve the corporation, 
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to obtain a decree of dissolution of the corporation and to 
file the same with the Secretary of State in accordance with 
the law. The directors immediately took such steps and 
under date of December 30, 1919, a decree was entered by 
the court which sets forth the fact that a petition for the 
dissolution of a corporation was duly filed with it, signed 
and verified as prescribed by law, and being in all respects 
in conformity with Part III of Title VI of the Code of 
Civil Procedure of the State of California; that an order 
was entered directing that publication be made of petition 
in accordance with the law; that such publication was had, 
and then states: 

That all claims and demands against said corporation 
applicant having been fully satisfied and discharged— 

Now therefore, it is hereby ordered, adjudged, declared 
and decreed, and this does order, adjudge, declare and de¬ 
cree that the said corporation applicant, the said Irving 
Gollober-Joseph Company, be and the same is hereby dis¬ 
solved and declared dissolved. 

It is hereby further ordered, adjudged, declared and de¬ 
creed, and this does hereby further order, adjudge, de¬ 
clare and decree that the Board of Directors of said ap¬ 
plicant are entitled to and are hereby authorized and em¬ 
powered to settle all of the affairs of the said corporation, 
and to distribute and convey all of the property and assets 
of said corporation to its stockholders in proportion to 
their respective interests. 

Done in open court this 30th day of December, 1919. 

A copy of the decree was filed in the office of the Secre¬ 
tary of State of the State of California on December 31, 

1919. 

On January 2, 1920, a meeting of the board of directors 
of the dissolved corporation was held, at which the presi¬ 
dent announced the receipt of a communication from Joseph 
Joseph, Julius Gollober, and Irving Gollober, copartners, 
under the name of Irving Gollober-Joseph Co., offering to 
purchase all of the assets of the corporation and agreeing, 
first, to assume all the liabilities of the corporation, and, 
second, to pay to the corporation in installments the value 
of the assets of the corporation to be determined by a trial 
balance or audit, less the amount of liabilities assumed by 
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the copartnership, and to deliver to the corporation promis¬ 
sory notes for such sums and payable at such times as 
might be agreed upon. The offer was accepted by the di¬ 
rectors. The balance sheet of the business on January 2, 
3920, showed a surplus of $79,688.05. For the net assets 
purchased by and transferred to the partnership the part¬ 
nership executed and gave to the dissolved corporation’s 
trustees in liquidation four notes, aggregating $79,688.05, 
all dated January 2, 1920, payable to the stockholders as 
“Trustees in liquidation” in the amounts and on the dates 
following: 


45 Dates payable: Amount. 

In 3 months. $9,896.02 

In 6 months. 9,896.01 

In 9 months. 9,896.02 

December 31, 1920. 50,000.00 


Total of the 4 notes. 79,688.05 


During the year 1920 the partnership paid the first three 
of the above mentioned notes, aggregating $29,688.05, to 
the trustees, and the trustees in turn distributed in that 
year said amount to the stockholders. The fourth note 
for $50,000 with accumulated interest of $2,500 was liqui¬ 
dated on December 31, 1921, by crediting to the capital ac¬ 
count of Joseph Joseph, Irving Gollober, and Julius Gollo- 
ber $17,499.99, $17,499.99 and $17,500.02, respectively. The 
trusteeship of the trustees in liquidation was relinquished 
on the same date. 

In their income-tax returns for 1920 the petitioners did 
not return as income any part of the moneys received from 
the partnership. The respondent has amended their re¬ 
turns by adding to the gross income reported by Joseph 
Joseph $8,312.65, to that reported by Julius Gollober $14,- 
547.15, and to that reported by Irving Gollober $6,828.25. 

Opinion. 

Smith: The respondent determined the deficiencies in 
income tax of the petitioners for the year 1920 upon the 
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ground that the Irving Golloher-Joseph Corporation, of 
which the petitioners were the principal stockholders, was 
dissolved on January 2, 1920; that the assets of the cor¬ 
poration then passed directly to the stockholders as tenants 
in common of the property, and that the petitioners re¬ 
ceived taxable income in 1920 to the extent that the book 
value of their shares at the date of dissolution exceeded 
the par value of their shares. Appeals of E. C. Huffman 
1 B. T. A. 52; John K. Greenwood, 1 B. T. A. 291; Buch- 
miller Estate, 1 B. T. A. 380. The petitioners originally 
contended that they realized no income in 1920 from the 
dissolution of the corporation for the reason that the as¬ 
sets of the corporation passed to the directors as trustees 
in liquidation and that the amounts of cash received by 
them from the sale of the corporate assets and distributed 
to the petitioners in 1920 was less than the par value of 
their shares of stock in the dissolved corporation, and that 
they could not be charged with income tax with respect 
to liquidating dividends until they had recovered back in 
cash the par value of their shares. After the evidence 
showed that the corporation was dissolved in 1919, and 
not in 1920, the petitioners contended and now contend that 
any gain realized from the dissolution was income 
46 of the year 1919 and of no subsequent year. No 
contention is made by either the petitioners or the 
respondent that the par value of the shares of stock in 
the dissolved corporation held by the petitioners is the 
proper basis for computing any gain which may have been 
realized from the dissolution. 

It has been ruled in numerous decisions bv California 
courts that trustees simply have a power in trust and do 
not have the legal title to the assets, which title is vested 
in the stockholders immediately upon dissolution of the 
corporation. These conclusions of law have been reached 
in cases arising from the forfeiture of the corporate charter 
and resulting dissolution because of failure to comply with 
the corporate laws of the State with regard to paying 
license taxes and for other similar reasons. 

Section 400 of the Civil Code of California, as amended 
by Stats. 1917, p. 380, provides: 

Unless other persons are appointed by the court, the di¬ 
rectors or managers of the affairs of a corporation at the 
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time of its dissolution are trustees of the creditors and 
stockholders or members of the corporation dissolved, and 
have full powers to settle the affairs of the corporation, 
collect and pay outstanding debts, sell the assets thereof 
in such manner as the court shall direct, and distribute the 
proceeds of such sales and all other assets to the stock¬ 
holders. Such trustees shall have authority to sue for and 
recover the debts and property of the corporation, and 
shall be jointly and severally personally liable to its credi¬ 
tors and stockholders or members, to the extent of its prop¬ 
erty and effects that shall come into their hands. 

In Rossi v. Caire, 174 Cal. 74; 161 Pac. 1161, the court 
said: 

The directors of a corporation, before its dissolution, do 
not, by virtue of their office, hold or possess any title to or 
interest in the property of the corporation. The title is 
wholly vested in the corporation. The above statute 
providing that, upon forfeiture of the charter, the direc¬ 
tors shall become trustees for the corporation and its stock¬ 
holders to settle its affairs, does not purport to invest the 
trustees with any title to the property formerly belonging 
to the corporation. They get by the forfeiture nothing 
more than the statute gives them, and that is merely a 
power over the property, not the title. The corporation 
having ceased to exist, it is no longer capable of holding 
the title or the possession, the property belongs to the per¬ 
sons who were its stockholders at the time it ceased to be a 
corporation (TIavemeyer v. Superior Court, 84 Cal. 362, 
24 Pac. 121, 10 L. R. A. 627, 18 Am. St. Rep. 192), and the 
right of possession passes to the directors by force of the 
statute making them trustees to settle the corporate af¬ 
fairs, since such right must be necessary for that purpose. 

In Crystal Pier Co. v. Schneider, 40 Cal. App. 379; 180 
Pac. 948, after reference to the foregoing Rossi case, the 
court further said: 

* * * After forfeiture of the charter the situation, 

then, is this: The title to all property that formerly be¬ 
longed to the dead corporation is vested in those who were 
its stockholders at the time of its demise; the trustees to 
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settle the affairs of the corporation have in their possession 
property belonging to those who were stockholders at the 
date of the dissolution; they are bound to settle the 
47 affairs of the former owner, the defunct corpora¬ 
tion; they have all the power to deal with and dis¬ 
pose of the property that is necessary to accomplish this 
object. 

The “trustees,” as the directors in office at the date of 
the forfeiture are designated by the statute, are the donees 
of a power in trust. Though the statute refers to the di¬ 
rectors in office as * 4 trustees,” they are not trustees of a 
44 trust,’’ in any true sense of the term. Tn every true 
trust the legal title is vested in the trustee. Powers in 
trust differ from trusts in this, that in the case of such 
powers the legal title is vested, not in the trustee, but in a 
third person, but the donee of the power in trust can con¬ 
vey the title and dispose of the property to or for the bene¬ 
ficiaries. 

In Jones v. Peck, 63 Cal. App. 397; 218 Pac. 1030, the 
court expressed the foregoing rules in one sentence as 
follows: 

All of the property of a defunct corporation belongs to 
the persons who were its stockholders at the time it ceased 
to be a corporation, but the right of possession passes to 
the directors in office by force of the statutory provision 
which makes them trustees to settle the corporate affairs. 

Although it would appear from the above decisions of 
the California courts that the legal title to the assets of a 
corporation vests in the stockholders at the date of the dis¬ 
solution of the corporation, this fact is not necessarily de¬ 
terminative of the question when income is realized bv the 
stockholders of a corporation in a case such as the one at 
bar. The trustees in liquidation have a power in trust over 
all of the assets of a dissolved corporation. They have the 
absolute right of possession. All of the assets of the cor¬ 
poration may be used by the trustees in liquidation in 
paying the debts of the corporation so that the stockholders 
will never receive any portion of them. If, in the instant 
case, a large part of the assets of the corporation at the 
date of dissolution had been taken by the trustees in liquida¬ 
tion for the payment of the debts of the corporation, the 
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stockholders clearly would never have derived any income 
therefrom either in 1919, 1920, or in any subsequent year. 
Although the decree of dissolution entered by the court on 
December 30, 1919, stated that it satisfactorily appeared to 
the court from the petition for dissolution of the corpora¬ 
tion, and the court found as a fact, that all claims and de¬ 
mands against the corporation applicant had been fully 
satisfied and discharged, the evidence of record shows that 
the corporation had large outstanding liabilities on Decem¬ 
ber 30, 1919. The balance sheet as of January 2, 1920, the 
date when the assets were sold to the partnership, shows ac¬ 
counts payable of $30,475.95 and accrued Federal income 
and profits taxes for 1919 of $8,330.37. The stockholders 
as such did not receive the assets of the corporation for 
their own possession and enjoyment on December 30 or De¬ 
cember 31, 1919. These assets were under the control of 
the five directors as trustees in liquidation until some 
48 time in January, 1920, when they sold them to the 
three principal stockholders as partners in considera¬ 
tion of the partners assuming all the liabilities of the 
corporation and the execution and delivery of four interest- 
bearing promissory notes to the trustees in liquidation, the 
face value of which amounted to the book value of the assets 
in excess of the liabilities other than capital stock. The 
trustees in liquidation were in this case all of the stock¬ 
holders of the dissolved corporation. 

We have no evidence that the cash value of the notes re¬ 
ceived by the stockholders of the corporation, as trustees 
in liquidation, were not equal to their face value. We 
therefore have a situation where the trustees in liquida¬ 
tion, who were also the stockholders and as such owned all 
of the stock of the corporation, received the notes of the 
three principal stockholders for the value of the assets in 
excess of liabilities and were in a position to distribute to 
themselves in 1920 property of a value equal to $79,688.05. 
In fact it was not necessarv to make a distribution. The 
notes were made payable to the stockholders and they had 
both title and possession thereof. The mere fact that the 
trustees in liquidation did not immediately make some 
formal declaration or record that they were relinquishing 
their trusteeship appears to the Board to be immaterial. 
Such an act was useless because they were the only persons 
interested. 
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We think that from the standpoint of substance the pe¬ 
titioners derived their income from the dissolution of the 
corporation in the year 1920 when they received the notes 
of the three stockholders in an amount equal to the excess 
of the value of the assets over the liabilities of the corpora¬ 
tion and assumed the corporation’s liabilities. Under the 
circumstances of this case, when this took place the former 
stockholders of Gie corporation owned and had in their 
possession, in lieu of the assets of the corporation, notes in 
the amount of $79,688.05 and their functions as trustees in 
liquidation were at an end, there being nothing further for 
them to do in that capacity. 

Judgment will be entered for the respondent . 

Phillips concurs in the result only. 

49 Said decision of the Board is as follows: 

50 In said determination of deficiencies in tax for 
the year 1920 owing by petitioners, normal and sur¬ 
taxes were computed upon the several amounts found to 
have been received by petitioners as the result of the 
aforesaid corporate dissolution and liquidation. Petitioners 
thereupon moved the Board to set aside said determination 
and recompute said deficiencies by subjecting said amounts 
only to surtaxes and not to normal taxes on the ground 
same constituted dividends not subject to said normal tax 
under Sections 210, 213 and 216 of the Revenue Act of 1918. 
The Board considered and overruled said motions, its order 
and ruling thereon being as follows: 

“Order. 

“The petitioners having filed with the Board on July 
29, 1927, a motion for revised deficiency computations as 
follows: 

“1. To set aside the Board’s order of redetermination 
of March 25, 1927, finding deficiencies against the peti¬ 
tioners for the taxable year 1920 as follows, to-wit: 


Irving Gollober . $542 14 

Estate of Julius Gollober. 7,819.88 

Joseph Joseph . 720.39 
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“2. To recompute said deficiencies by imposing no nor¬ 
mal tax upon the alleged additional income derived in 1920 
from dissolution of the corporation, Irving Gollober- 
Josepli Corporation, in accordance with computations at¬ 
tached to the motion. And petitioners citing as reasons 
for the granting of such motion the decision of the Circuit 
Court of Appeals in Ilallmicli, Collector, v. Heilman, 18 F. 
(2) 239, in which it was held the distribution in 

51 liquidation of a corporation was a dividend not sub¬ 
ject to normal tax under the Revenue Act of 1918, 

and also calling attention to the decisions to the contrary 
made in Appeal of Greemvood, 1 B. T. A. 291, and in the 
decision of the Circuit Court of Appeals in Langstaff v. 
Lucas, 13 F (2) 1922, and due consideration having been 
given thereto, it is 

‘‘ Ordered that the motion be denied.’’ 

and from said order petitioners are now appealing as afore¬ 
said to the Court of Appeals of the District of Columbia. 

The assignment of errors filed herein by petitioners, 
(omitting caption and signatures), is as follows: 

“The cases having been consolidated for purposes of 
hearing and decision, come the petitioners herein by under¬ 
signed counsel and submit this, their assignment of errors. 

“The Board of Tax Appeals erred: 

“1. In deciding that it was proper for respondent to add 
to the taxable net income for 1920 reported by Julius 
Gollober, $14,547.15; and to that reported by Irving Gollo- 
ber, $6,828.25; said respective amounts being alleged gain 
which respondent determined the several petitioners re¬ 
ceived in 1920 from the dissolution of a corporation in 1919 
in which petitioners were stockholders. 

“2. In deciding the receipt of alleged gain by the several 
petitioners as stockholders from the dissolution of said 
corporation did not occur in the year 1919 when said 

52 corporation was legally dissolved, and did occur in 
1920. 

“3. In deciding the assets of said dissolved corpora¬ 
tion upon its dissolution remained with said stock¬ 
holders as statutory trustees for liquidation of the corpora¬ 
tion until formal transfer of same to themselves, although 
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upon said dissolution said stockholders forthwith derived 
the legal and equitable title to said assets. 

“4. In deciding the legal descent in liquidation of the 
assets of the corporation, upon its dissolution in 1919, to 
petitioners as common-law partners and tenants in common 
in same, did not constitute a receipt by petitioners of their 
prorata interests in same, with resulting gain in 1919. 

“5. In deciding a gain incident to conversion of a capital 
investment occurs before the amount of the original capi¬ 
tal investment is accounted for as received. 

“6. In deciding it was proper for respondent to have 
determined the 1920 income tax liability on the basis of ad¬ 
ditions to net income in the amounts mentioned in para¬ 
graph 1 hereof. 

“7. In deciding that the deficiencies of 1920 income taxes 
heretofore determined by respondent should properly be 
assessed against the petitioner, Estate of Julius Gollober, 
in the amount of $7,819.88; and against Irving Gollober in 
the amount of $542.14, or any part thereof. 

53 “8. In deciding it was proper for respondent to 

assess said alleged liquidating gains with a normal 
tax under the provisions of the Revenue Act of 1918. 

“9. In construing the laws of the State of California 
governing dissolution of the corporation, and the consequent 
transfer of its assets. 

“Wherefore petitioners ask for all proper orders of the 
Board of Tax Appeals.’’ 

It is hereby stipulated and agreed by and between W. W. 
Spalding and Camden II. McAtee, attorneys for the peti¬ 
tioners herein, and A. W. Gregg, attorney for the respond¬ 
ent, Commissioner of Internal Revenue, herein, that, the 
questions to be presented in the appeal in the above entitled 
cause, may be determined without an examination of all the 
pleadings and evidence and that the foregoing is a state¬ 
ment of the case showing how the questions arose and 
were decided at the hearing before the Board of Tax Ap¬ 
peals, and states further, only so much of the facts alleged 
and proved, or sought to be proved, as is essential to a de¬ 
cision of such questions on appeal, and said statement of 
the case is prepared and filed in accordance with the provi- 
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sions of Rule 5 of the Court of Appeals, and is here- 

54 with presented to the member of the Board presiding 
at said hearing, for his approval. 

W. W. SPALDING, 

CAMDEN R. McATEE, 
Attorneys for Petitioners. 

A. W. GREGG, 

Attorney for Respondents. 

I, Charles P. Smith, the Board member who presided at 
the hearing of the above entitled appeals, do hereby approve 
the foregoing statement of the case, as evidenced by my 
signature to said statement in duplicate, whereof, one copy 
shall be filed with the Clerk of the said United States Board 
of Tax Appeals, and the other copy shall be filed by the ap¬ 
pellants with the Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia. 

CHARLES P. SMITH, 

Board Member. 

55 United States Board of Tax Appeals. 

United States of America, 

District of Columbia , ss: 

I, B. D. Gamble, Clerk of the United States Board of Tax 
Appeals, hereby certify the foregoing pages numbered from 
1 to 34, both inclusive, to be a true and correct transcript of 
the record on review to the Court of Appeals of the District 
of Columbia, in proceedings Nos. 3092 and 3093, consoli¬ 
dated, wherein Wells Fargo Bank and Union Trust Com¬ 
pany and Irving Gollober, Executors Estate of Julius 
Gollober; and Irving Gollober, respectively, are petitioners, 
and the Commissioner of Internal Revenue is respondent, 
as the same remains upon the files and of record in said 
Board. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Board, at the City of Washington, 
in said District, this 23rd day of September, 1927. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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56 Court of Appeals of the District of Columbia. 

Docket No. 4636. 

Wells, Fargo Bank & Union Trust Co. and Irving Gollo- 
ber. Executors Estate of Julius Gollober, Appellants, 

v. 

David II. Blair, Commissioner of Internal Revenue, 

Appellee. 

Docket No. 4637. 

Irving Gollober, Appellant, 
v. 

David II. Blair, Commissioner of Internal Revenue, 

Appellee. 

Stipulation. 

Come the parties herein and stipulate, subject to appro¬ 
val of the Court: 

1. That the above entitled proceedings involving similar 
subject matter be and the same are consolidated for hearing 
and decision and hereafter proceed as one case under the 
above captions or titles. 

2. That the agreed statement of case filed in the first 
proceeding and stating facts material also to the second 

proceeding shall be and same is considered and read 

57 as part of the record of said second proceeding by 
reference, and the filing of a copy of same therein 

is expressly waived. 

3. That said proceedings shall be heard herein upon the 
record made in the first proceeding and printing of any 
record in the second proceeding is expressly waived. 

LEON E. MORRIS, 

W. W. SPALDING, 

CAMDEN R. McATEE, 
Attorneys for Appellmts. 

A. W. GREGG, 

Attorneys, for Appellee. 
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Endorsed on cover: Board of Tax Appeals. No. 4636. 
Wells Fargo Bank & Union Trust Co., et al., &c., appellant, 
vs. David H. Blair, Commissioner of Internal Revenue, 
and No. 4637. Irving Gollober, appellant, vs. David H. 
Blair, Commissioner of Internal Revenue. Court of Ap¬ 
peals, District of Columbia. Filed Sep. 23, 1927. Henry 
W. Hodges, clerk. 
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IN THE 


Court of Appeals, district of Columbia 


No. 4636. 

Wells Fargo Bank & Union Trust Co., and Irving 
Gollober, Executors, Estate of Julius Gollober, 

Appellants, 

vs. 

David H. Blair, Commissioner of Internal Revenue. 

and 

No. 4637. 

Irving Gollober, Appellant, 
vs. 

David H. Blair, Commissioner of Internal Revenue. 


BRIEF FOR APPELLANTS. 

May it Please the Court: 

Pursuant to Section 1001 of the Revenue Act of 1926 
review is sought herein of redeterminations by the 
United States Board of Tax Appeals and respondent 
Commissioner of income tax deficiencies of $7,819.88 
against Julius Gollober, now deceased, and $542.14 
against Irving Gollober, as now determined and pro¬ 
posed for the calendar year 1920. By stipulation of 
parties (R. 34), both proceedings are presented on one 
record based upon an agreed statement of the case (R. 
18-33). The material questions are whether the tax- 
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able net income, on which the deficiencies are pro¬ 
posed, was received by appellants in 1920 (R. 31), and 
whether same, when received, was subject to or exempt 
from normal taxes (R. 32), and both questions arise 
under the Revenue Act of 1918. 

STATEMENT OF THE CASE. 

The foregoing questions are presented as the result 
of dissolution of a California trading corporation with 
$50,000 of capital stock (R. 19), paid-in at par by its 
beneficial stockholders, the appellants and one Joseph 
Joseph, who owned respectively $24,500, $11,500 and 
$14,000 of its stock (R. 19). On its dissolution in 1919 
the corporation books showed a net worth, including 
its capital stock, of $79,688.05 above its liabilities (R. 

20) , and respondent Commissioner contends appel¬ 
lants received a profit taxable as net income in 1920 (R. 

21) , in the amount of their respective prorata inter¬ 
ests of $14,547.15 and $6,828.25 in the total net surplus 
of $29,688.05 which we state again to be the book value 
of the capital stock in excess of its par value after dis¬ 
charge and satisfaction of all debts and demands 
against the corporation. The prorata interests of 
appellants in said net surplus are stipulated to be cor¬ 
rectly computed in amount, and also to be their taxable 
gains from the dissolution when received (R. 21). 

In November, 1919, the corporation stockholders and 
directors determined to continue its business as a part¬ 
nership of the same name, with appellants and Joseph 
each holding a one-third partnership interest (R. 21) 
and, accordingly, upon their voluntary application or 
petition the corporation was declared legally dissolved 
by a final decree of a California Court of competent 
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jurisdiction entered of record on December 30, 1919, 
and duly certified to the Secretary of State on Decem¬ 
ber 31, 1919 (R. 19). Under the California law a cor¬ 
poration dissolved by forfeiture or judicial decree has 
no further legal existence and by statute the directors 
or persons appointed by the Court are authorized to 
liquidate its affairs and distribute its assets. The de¬ 
cree in question determined all debts of the corpora¬ 
tion had been satisfied and discharged and authorized 
its directors to settle its affairs and distribute and 
convey its property and assets to its stockholders ac¬ 
cording to their respective interests (R. 19). No im¬ 
mediate or subsequent actual distribution of such as¬ 
sets was made in this case. 

To record the partnership the three beneficial stock¬ 
holders after assuming the corporate liabilities, on 
January 2, 1920, executed to themselves, including the 
nominal stockholders and directors as liquidating 
trustees, four partnership notes (R. 20), three for $9,- 
896.02 payable three, six, and nine months thereafter, 
and one for $50,000 payable on or before December 31, 
1920, all the notes bearing interest. Same were re¬ 
corded on the corporation books as trustee receivables 
and on the partnership books as notes payable (R. SO¬ 
BS). During 1920 the three notes aggregating $29,- 
688.05 which equalled the net surplus of the corpora¬ 
tion were paid off, and each partner was given credit 
in his capital account for one-third of such payment 
and interest when same was made (R. 21). In 1921 the 
$50,000 note and interest was liquidated without pay¬ 
ment, by credit of one third of same to each partner 
(R. 21). Until payment or settlement of the notes no 
credit to his capital account was shown on the partner¬ 
ship books as to any of the partners (R. 21), These 
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transactions summarize, first, that appellants on dis¬ 
solution of the corporation were entitled to receive 
from its assets $24,500 and $11,500 as their capital in¬ 
vestment, also $14,547.15 and $6,828.25 as their profit 
on same, but through the partnership actually received 
$9,896.02 in 1920 and $16,666.61 in 1921; second, that 
the individual stockholders or partners by some agree¬ 
ment between themselves, not shown in the record, had 
evidently adjusted the discrepancies between their ac¬ 
tual interests and receipts; and, third, that in 1920 
neither received his entire capital invested in the cor¬ 
poration. The figures used herein do not include inter¬ 
est and hence differ somewhat from the receipts shown 
in the individual capital accounts of the partnership as 
exhibited in the record. 

In making their individual tax returns for 1920 
upon a cash receipts and disbursements basis, appel¬ 
lants did not report any income from said dissolution, 
(R. 21), and respondent Commissioner determined that 
on dissolution of the corporation on January 2, 1920, 
which all parties mistakenly assumed was the correct 
date, the beneficial stockholders, including appellants, 
thereby became tenants in common as to the corpora¬ 
tion net assets and thereby received their prorata in¬ 
terest in its net surplus as income subject to normal 
and surtax in 1920, and denied the protest of appel¬ 
lants that upon a cash receipts basis the distribution 
in 1920 did not return their capital investment to them 
in that year and they consequently received no profit. 
(R. 21) 

Upon appeal to the Board, the correct date of dis¬ 
solution of the corporation was fixed as December 30, 
1919, (R. 22) and appellants adopted the foregoing 
reasoning of respondent Commissioner to contend said 


5 


income was received by them in 1919 as tenants in com¬ 
mon and not in 1920, and also contended in the alterna- 

9 

tive that same was not received in 1920 because their 
capital investment was not returned in that year. The 
Board ruled (R. 22) the dissolution in 1919 passed the 
legal title to the assets to the stockholders as tenants 
in common but that said assets were possessed by them 
as directors in trust for payment of all its debts, claims 
and demands before distribution. It further held that 
said trust was discharged in 1920 when the stockhold¬ 
ers as partners assumed the corporate liabilities, and 
thereby the receipt of the assets as tenants in common 
occurred in 1920 and the resulting net income was sub¬ 
ject to normal and surtaxes in said year. Thereupon 
appellants filed their petitions for review in this Court 
upon the following 

ASSIGNMENT OF ERRORS. (R. 31). 

“The Board of Tax Appeals erred: 

“1. In deciding that it was proper for respondent 
to add to the taxable net income for 1920 reported by 
Julius Gollober, $14,547.15; and to that reported by 
Irving Gollober, $6,828.25; said respective amounts 
being alleged gain which respondent determined the 
several petitioners received in 1920 from the dissolu¬ 
tion of a corporation in 1919 in which petitioners w T ere 
stockholders. 

“2. In deciding the receipt of alleged gain by the 
several petitioners as stockholders from the dissolution 
of said corporation did not occur in the year 1919 
when said corporation was legally dissolved, and did 
occur in 1920. 

“3. In deciding the assets of said dissolved corpor¬ 
ation upon its dissolution remained with said stock¬ 
holders as statutory trustees for liquidation of the cor¬ 
poration until formal transfer of same to themselves, 
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although upon said dissolution said stockholders forth¬ 
with derived the legal and equitable title to said as¬ 
sets. 

“4. In deciding the legal descent in liquidation of 
the assets of the corporation, upon its dissolution in 
1919, to petitioners as common-law partners and ten¬ 
ants in common in same, did not constitute a receipt by 
petitioners of their prorata interests in same, with re¬ 
sulting gain in 1919. 

“5. In deciding a gain incident to conversion of a 
capital investment occurs before the amount of the 
original capital investment is accounted for as re¬ 
ceived. 

1 * 6. In deciding it was proper for respondent to have 
determined the 1920 income tax liability on the basis of 
additions to net income in the amounts mentioned in 
paragraph 1 hereof. 

“7. In deciding that the deficiencies of 1920 income 
taxes heretofore determined by respondent should 
properly be assessed against the petitioner, Estate of 
Julius Gollober, in the amount of $7,819.88; and 
against Irving Gollober in the amount of $542.14, or 
any part thereof. 

“8. In deciding it was proper for respondent to 
assess said alleged liquidating gains with a normal tax 
under the provisions of the Revenue Act of 1918. 

4 4 9. In construing the laws of the State of California 
governing dissolution of the corporation, and the con¬ 
sequent transfer of its assets .’ 9 

In the following argument the liability of the net in¬ 
come from the corporate dissolution to normal taxes 
is considered separately and the other errors assigned 
are discussed together. 
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ARGUMENT 

1. When did the former stockholders receive tax¬ 
able net income from a certain corporation dissolved 
under the laws of California by judicial decree in 1919f 

To avoid confusion we deal entirely with the case 
of Julius Gollober, as that of Irving Gollober differs 
only in amounts involved and not in principles. 

On dissolution of the corporation, by which we mean 
its death, or final termination of its existence, Julius 
Gollober, who owned $24,500 of its stock was entitled 
to receive back, first, his said capital investment and 
second, his admitted profit on same of $14,547.15. As 
property rights are involved, the law of California is 
decisive as determining the time or year when the re¬ 
sulting income was received and the Revenue Act of 
1918 is decisive as fixing the time or year when same 
must be reported for taxation. 

It is admitted Julius Gollober was reporting his 
net income subject to federal taxation upon a receipt 
and disbursement basis, and, after defining the in¬ 
come to be reported, the Revenue Act of 1918 specific¬ 
ally provides (Section 213(a)): 

“The amount of all such items shall be included 
in the gross income for the taxable year in which 
received by the taxpayer, unless, under methods of 
accounting permitted under Subdivision (b) of 
Section 212, any such amounts are properly to be 
accounted for as of a different period . 91 

As to the methods of accounting permitted it is pro¬ 
vided in Section 212 (b): 

“The net income shall be computed upon the 
basis of the taxpayer’s annual accounting period 
(fiscal year or calendar year, as the case may be) 
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in accordance with the method of accounting regu¬ 
larly employed in keeping the books of such tax¬ 
payer; but if no such method of accounting has 
been so employed, or if the method employed does 
not clearly reflect the income, the computation 
shall be made upon such basis and in such manner 
as in the opinion of the Commissioner does clearly 
reflect the income.’ 9 

Said Revenue Act apparently defines the cash re¬ 
ceipts basis of accounts in case of receipt of income 
by a partner from a partnership by providing (Sec¬ 
tion 218): 

“There shall be included in computing the net 
income of each partner his distributive share, 
whether distributed or not, of the net income of 
the partnership for a taxable year.” 

At the same time it apparently defines the distri¬ 
butive share of a stockholder in a dissolved corpo¬ 
ration to emphasize that receipt of income occurs only 
when a profit is derived from amounts distributed 
after the capital investment is returned, by providing 
(Section 201b): 

“Amounts distributed in the liquidation of a 
corporation shall be treated as payments in ex¬ 
change for stock or shares, and any gain or profit 
shall be taxed to the distributee as other gains 
or profits.” 

In a partnership, the “distributive share, whether 
distributed or not”, is the source of net income be¬ 
cause the Revenue Act disregards* a partnership as 
a taxable entity. As said in Langstaff v. Laicas y 9 F. 
(2) 691, 693: 


9 


“ Unlike a corporation, a partnership is neither 
in law nor in fact an entity separate and distinct 
from its members. It exists and acts only through 
its members. There can be no such thing aa 
either the receipt or the holding of property by 
a partnership, separate and distinct from its mem¬ 
bers. Whatever profit is made by a partnership 
is the property of its members. The Act in ques¬ 
tion in this case (Revenue Act of 1918) strikingly 
illustrates the oneness of a partnership and its 
members, by providing that the income of all part¬ 
nerships shall be taxed against the members 
thereof in proportion to their respective holdings 
in the partnership, and not against the partner¬ 
ship as such.” 

In liquidation of a corporation, the “amounts dis¬ 
tributed” are the designated sources of net income 
because the Revenue Act taxes corporations and the 
severance of property rights of the stockholder from 
the corporation must be complete to be recognized. 
The effects of dissolution upon a corporation vary 
according to the laws of the State, particularly where 
it was created and dissolved. Dependent upon the 
particular jurisdiction, it may continue as a corpora¬ 
tion with title to its assets for liquidation of its affairs 
or it may be struck down forthwith and the title will 
pass to its stockholders. These propositions will be 
illustrated hereafter in the references to California 
precedents. 

From the foregoing, it is submitted the Revenue 
Act imposes a constructive receipt of gross income 
upon a taxpayer reporting upon a cash receipts basis 
in cases of the “distributive share of a partnership, 
whether distributed or not”, and of “amounts dis¬ 
tributed in liquidation of a corporation” in excess of 
payments in exchange for stock or shares. Though 


10 


different language is used, it is clear that in the latter 
cases a distribution by operation of law is recognized 
as it is in a partnership situation, provided the dis¬ 
tribution is sufficient to return the capital investment 
and evidence a resulting gain or loss. 

We contend the fact required—“amounts distrib¬ 
uted in the liquidation of a corporation’’ in excess 
of payments in exchange for stock or shares—occurred 
in 1919 when the decree was entered, or in 1921 when 
the last partnership note was distributed, but did not 
occur in 1920. The decree of dissolution so far as 
pertinent is as follows: 

“That all claims and demands against said 
corporation applicant having been fully satisfied 
and discharged— 

“Now, therefore, it is hereby ordered, adjudged, 
declared and decreed, and this does order, ad¬ 
judge, declare and decree that the said corporation 
applicant, the said Irving Gollober-Joseph Com¬ 
pany, be and the same is hereby dissolved and de¬ 
clared dissolved. 

“It is hereby further ordered, adjudged, de¬ 
clared and decreed, and this does hereby order, 
adjudge, declare and decree that the Board of Di¬ 
rectors of said applicant are entitled to and are 
hereby authorized and empowered to settle all of 
the affairs of the said corporation, and to distrib¬ 
ute and convey all of the property and assets of 
said corporation to its stockholders in proportion 
to their respective interests. 

“Done in open court this 30th day of Decem¬ 
ber, 1919.” 

So the meaning and effect of the decree may be 
evident, we review the law of California as follows: 
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“Unless other persons are appointed by the 
Court, the directors or managers of the affairs of 
a corporation at the time of its dissolution are 
trustees of the creditors and stockholders or mem¬ 
bers of the corporation dissolved, and have full 
powers to settle the affairs of the corporation, 
collect and pay outstanding debts, sell the assets 
thereof in such manner as the court shall direct, 
and distribute the proceeds of such sales and 
all other assets to the stockholders. Such trus¬ 
tees shall have authority to sue for and recover 
the debts and property of the corporation, and 
shall be jointly and severally personally liable to 
its creditors and stockholders or members, to the 
extent of its property and effects that shall come 
into their hands /’ 

{Section 400, Civil Code.) 


“This provision (Section 400) is applicable in 
all cases of dissolution whether voluntary or in¬ 
voluntary/’ Havemeyer v. Sup. Ct., 84 Cal. 327, 
24 P. 121. State T. and T. Co., v. Sup. Ct., 101 
Cal. 135, 35 P. 549. * * * 

“It is settled beyond question that, except as 
otherwise provided by Statute the effect of the 
dissolution of a corporation is to terminate its 
existence as a legal entity, and render it incapable 
of suing or being sued as a corporate body or in 
its corporate name. It is dead and can no more 
be proceeded against as an existing corporation 
than could a natural person after his death.” 

“We have no Statute similar to that in several 
states, providing that in the event of the dis¬ 
solution of a corporation its existence shall be 
continued either indefinitely or for a specified 
term for the settlement of its affairs.” 

“Statutes similar to our Section 400 Civil Code 
do not have the effect of continuing the existence 
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of the corporation as cestui qui trusty or other¬ 
wise, so as to render it capable of defending 
actions in its own name.” 

Crossman v. Vivienda Water Co., 150 Cal. 575, 
89 P. 335. 

“True that in the Crossman case there had been 
a dissolution of the corporate existence by decree. 
But there can be no legal distinction between such 
a termination of corporate existence and the ter¬ 
mination by forfeiture of franchise and charter.’’ 

Newhall v. Western Zinc M. Co., 164 Cal. 380, 
128 P. 1040. 

In the following Rossi cases, after forfeiture of a 
corporate charter, the directors as trustees retained 
the assets and attempted to revive the corporation 
under subsequently enacted legislation, and protest¬ 
ing stockholders sued to obtain distribution of their 
alleged interests in the dissolved corporation, the last 
proceeding being for distribution of real estate by 
partition, and it being admitted all the corporate debts 
were satisfied and discharged: 

“The directors of a corporation, before its dis¬ 
solution, do not, by virtue of their office, hold or 
possess any title to or interest in the property 
of the corporation. The title is wholly vested in 
the corporation. The above statute providing 
that, upon forfeiture of the charter, the directors 
shall become trustees for the corporation and its 
stockholders to settle its affairs, does not purport 
to invest the trustees with any title to the prop¬ 
erty formerly belonging to the corporation. They 
get by the forfeiture nothing more than the stat¬ 
ute gives them, and that is merely a power over 
the property, not the title. The corporation 
having ceased to exist, it is no longer capable of 
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holding the title or the possession, the property 
belongs to the persons who were its stockholders 
at the time it ceased to be a corporation (Have- 
meyer v. Superior Court, 84 Cal. 362, 24 Pac. 121, 
10 L. R. A. 627, 18 Am. St. Rep. 192), and the 
right of possession passes to the directors by 
force of the statute making them trustees to 
settle the corporate affairs, since such right must 
be necessary for that purpose.” 

Rossi v. Caire, 174 Cal. 74; 161 Pac. 1161. 


“The former stockholders either had the equi¬ 
table title to the property of the former corpora¬ 
tion, subject to a charge in favor of the creditors 
to be enforced by the former directors as trustees 
for that purpose, or they had a legal title in such 
property subject to a power in the trustees to 
dispose of so much thereof as was necessary to 
pay the creditors * * *. 

“We do not see how it can be held that the 
rights of the former stockholders under the trust 
defined by the Statute, the right subject to pay¬ 
ment of the former corporation debts and ex¬ 
pense of liquidation, to have the property dis¬ 
tributed among them, was not a vested right se¬ 
cure against impairment by subsequent act of the 
legislature.” 

Rossi v. Caire, 199 P. (Cal.) 1042. 


In the third decision, entitled Cappuchio v . Caire, 290 
P. 367, a dissenting stockholder denying the right of 
the trustees to revive the corporation under legisla¬ 
tion enacted after forfeiture of its charter, sued for 
his interest by partition of the lands which were part 
of the assets. Both sides admitted the debts of the 
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corporation were satisfied and discharged. The Court 
ruled: 


“ * * * such vested right, whether legal 

or equitable, to the ownership and to the posses¬ 
sion of their said interests in such property would 
become absolute when the statutory trust of the 
former directors or trustees of the dead corpora¬ 
tion had been fulfilled and when there no longer 
existed any debts, claims, or demands against said 
corporation which would require the further pos¬ 
session or right of disposition thereof in the trus¬ 
tees in order to their satisfaction, * * * . 

“They, (the former stockholders) were there¬ 
fore entitled to institute and maintain this action 
for the partition of said real property as between 
themselves and the other co-owners thereof. 

“We think that on the dissolution of the cor¬ 
poration the legal title to the corporate real es¬ 
tate became vested in the several stockholders 
according to their then interests in the stock / 9 

Cappuchio v. Caire, 209 P. (Cal.) 367. 


“After forfeiture of the charter the situation, 
then, is this: The title to all property that for¬ 
merly belonged to the dead corporation is vested 
in those who were its stockholders at the time of 
its demise; the trustees to settle the affairs of the 
corporation have in their possession property be¬ 
longing to those who were stockholders at the date 
of the dissolution; they are bound to settle the 
affairs of the former owner, the defunct corpora¬ 
tion ; they have all the power to deal with and dis¬ 
pose of the property that is necessary to accom¬ 
plish this object. 

“The * trustees’, as the directors in office at the 
date of forfeiture are designated by the statute, 
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are the donees of a power in trust. Though the 
statute refers to the directors in office as ‘trustees’, 
they are not trustees of a ‘trust’, in any true sense 
of the term. In every true trust the legal title is 
vested in the trustee. Powers in trust differ 
from trusts in this, that in the case of such powers 
the legal title is vested, not in the trustee, but in 
a third person, but the donee of the power in trust 
can convey the title and dispose of the property to 
or for the beneficiaries.” Crystal Pier Co . v. 
Schneider, 40 Cal. App. 379; 180 Pac. 948. 

“All of the property of a defunct corporation 
belongs to the persons who were its stockholders 
at the time it ceased to be a corporation, but the 
right of possession passes to the directors in office 
by force of the statutory provision which makes 
them trustees to settle the corporate affairs.” 
Jones v. Peck, 63 Cal. App. 397; 218 Pac. 1030. 

From the foregoing authorities it clearly appears 
upon dissolution of a corporation in California title to 
all its property thereby devolves into its stockholders, 
but its directors become “trustees of the creditors and 
stockholders” for settlement of its affairs with the 
right of possession of the property for said purpose. 
Under the general statute (Section 400 supra), the 
trust is “to pay outstanding debts” and “distribute 
all assets to the stockholders.” Under the specific de¬ 
cree herein it is expressly found “all claims and de¬ 
mands against said corporation have (having) been • 
fully discharged and satisfied” as a condition prece¬ 
dent to the order of dissolution. It follows the trus¬ 
tees in this case had nothing to do except to “distrib¬ 
ute all assets to the stockholders.” 

As the decree of 1919 established the debts and lia¬ 
bilities of the corporation were satisfied and discharged 


16 


before same was entered, and as there was no actual 
direct distribution herein of the assets by the trustees, 
who were themselves the interested stockholders, we 
must seek the time of such distribution from the law 
governing the situation. As has been stated the Reve¬ 
nue Act uses only the descriptive phrase, “amounts 
distributed on liquidation” and the California statute 
makes it the duty of the trustees, after satisfaction of 
the liabilities, “to distribute all assets to the stock¬ 
holders.” We submit such distribution occurred un¬ 
der the facts herein by operation of law on entry of the 
dissolution decree in 1919. At the time of its entry 
and thereafter no debts, claims or demands were out¬ 
standing against the corporation, and neither the de¬ 
cree nor the statute (Section 400, supra) did or could 
confer any power of trust upon the board of directors 
as trustees for creditors of the corporation, since there 
were no creditors. Under such circumstances, Cap- 
puchio v. Claire, supra, declares the right of the stock¬ 
holders to possession of the corporate assets is vested 
and absolute when claims, debts or demands against 
the corporation no longer exist, although disposition 
of said assets to the stockholders has not been made. 

We submit no issue is presented herein whether the 
corporate liabilities remained undischarged, for that 
question was presented and decided in the similar case 
of Crossman v. Vivienda Water Co. (supra), as fol¬ 
lows: 


“The record shows the corporation was dis¬ 
solved and had ceased to exist several months be¬ 
fore the commencement of the action. The pro¬ 
ceedings for dissolution were in full accord with 
the provision of our law relative to voluntary dis¬ 
solution of corporations, Civil Code of Pr., S. 
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1227-33. It is suggested that the Court making 
the decree of dissolution was without jurisdiction 
of the proceeding because of an alleged false 
statement in the application for dissolution to the 
effect that all claims and demands against the 
corporation had been satisfied and discharged. 
This is not a matter going to the jurisdiction. 
The question as to the truth of this allegation 
was, so far as the dissolution proceeding was con¬ 
cerned, one solely for the determination of the 
court to which the application was made, and that 
court found the allegation was true, (Sec. 1228, 
1232). Even if we assume here, the allegation 
was false in fact, the jurisdiction of the Court in 
the dissolution proceeding would in no degree be 
affected. 

“In reply to what is said by appellant as to 
a fraud being committed upon the Court in that 
matter, it is sufficient to say that this is not an 
action to set aside the decree on the ground of 
fraud, and that the decree on the ground of fraud 
is not collaterally assailable on that ground.” 

The decree of dissolution herein in other words is 
not subject to collateral attack, and yet the Board 
in its opinion (R. 29) did attack it by saying: 

“Although the decree of dissolution entered by 
the court on December 30, 1919, stated that it 
satisfactorily appeared to the court from the pe¬ 
tition for dissolution of the corporation, and the 
court found as a fact, that all claims and demands 
against the corporation applicant had been fully 
satisfied and discharged, the evidence of record 
shows that the corporation had large outstanding 
liabilities on December 30, 1919. * * * The 

stockholders as such did not receive the assets 
of the corporation for their own possession and 
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enjoyment on December 30, or December 31, 1919. 
These assets were under the control of the five 
directors as trustees in liquidation until some 
time in January, 1920, when they sold them to 
the three principal stockholders as partners in 
consideration of the partners assuming all the lia¬ 
bilities of the corporation and the execution and 
delivery of four interest-bearing promissory notes 
to the trustees in liquidation, the face value of 
which amounted to the book value of the assets 
in excess of the liabilities other than capital 
stock.’ ’ 

We repeat again the substance of this case is that 
title to the corporate assets devolved upon the stock¬ 
holders including appellants according to their re¬ 
spective interests upon entry of the decree of dissolu¬ 
tion in 1919 with resulting gain or loss in that year. 

This was recognized by respondent Commissioner 
in his original determination, excepting he erroneously 
stated the decree was entered in 1920. It was re¬ 
cognized by petitioners in presenting their case be¬ 
fore the Board with the 1919 entry date definitely 
established. It is in accord with previous decisions 
of the Board. 

In Appeal of E. C. Hoffman , 1 B. T. A. 52, 54, a 
Tennessee corporation was dissolved and all assets 
taken over by the stockholders in a partnership, and 
it was said: 

“A general partnership existing as in this case 
merely by virtue of articles of agreement is ex¬ 
pressly regarded by the Revenue Act of 1918 (sec. 
218) and subsequent statutes as having no inde¬ 
pendent taxable status. When, therefore, the cor¬ 
poration dissolved there came immediately in con¬ 
templation of law, into the possession and control 
of the stockholders all of the corporation’s assets. 
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At that moment the individual stockholder must 
be regarded as having received his share of these 
assets with whatever gain or loss their receipt 
entailed.” 

“ * * * The taxpayer relies entirely upon 

the proposition that since there was no distribu¬ 
tion in fact he did not in law realize income. This 
we think is erroneous.” 

In Appeal of John K. Greenwood , 1 B. T. A. 291, 
taxpayer owned all the stock of a New Jersey corpo¬ 
ration and was held to have received all net surplus 
as taxable income when the corporation was dissolved, 
the Board saying: 

“The principle announced in the above case 
(Hoffman Appeal, supra) is applicable here and 
the distinction between a corporation and its 
stockholders is preserved even where one person 
owns all the capital stock.” 

In Appeal of Buchmiller Estate , 1 B. T. A. 380, 
a Pennsylvania corporation was dissolved and the 
stockholders continued the business as partners, and 
the Board again said: 

“Upon distribution of the assets to the copart¬ 
nership the ownership passed from that of an 
artificial legal entity to the direct personal joint 
ownership of the two partners, a condition the re¬ 
sult of which, in legal effect, is identical with that 
shown in Appeal of Hoffman, 1 B. T. A. 52.” 

To the same effect is Appeal of Davis , 2 B. T. A. 841. 
In Appeal of Shapiro , 2 B. T. A. 620, upon dissolution 
of a California corporation on December 31, 1919, its 
entire assets were taken over by the two stockholders, 
and the resulting profit was held taxable in 1919. 
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In these cases the legal distribution is held to occur 
when the corporation is destroyed by its dissolution, 
and no notice is taken of the incidentals of actual dis¬ 
tribution upon which the decision in the present case 
rests. In the present case, under the theory of the 
Board, a single stockholder owning all the stock could 
defer distribution indefinitely after dissolution until 
he decided to assume or pay the corporate debts, and 
yet the assets and responsibility for debts are his all 
the while. The same is equally true of the several 
stockholders in the instant case. 

In Appeal of Quigley , 2 B. T. A. 159, upon dissolu¬ 
tion of an Alabama corporation at the end of a cal¬ 
endar year, the case is presented of the single stock¬ 
holder receiving all the assets and claiming no taxable 
profit was realized in said year as he took same in trust 
for the creditors, the Alabama statutes and law being 
in substance the same as California. The Board held: 

“ Whether or not the taxpayer received tax¬ 
able income under the provisions of section 201 
(c) of the Revenue Act of 1918 is a question 
of fact which must be determined from the evi¬ 
dence. If he took over the business of the cor¬ 
poration as liquidating trustee and proceeded to 
liquidate the same, he might have received no 
taxable income until distribution was actually 
made. If, however, upon the filing of the certifi¬ 
cate of dissolution he received the assets and as¬ 
sumed the liabilities and thereafter carried on 
the business as an individual, he received taxable 
income on December 27, 1919, in the amount de¬ 
termined by the Commissioner. 

“At the hearing the taxpayer, who was the sole 
stockholder of this corporation, testified that the 
affairs of the corporation were not liquidated up¬ 
on the filing of the certificate of dissolution; that 
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the business was taken over by him and conducted 
as his individual business; that in April, 1921, 
he withdrew $30,000 and that during 1922 he 
closed out the business entirely. 

4 ‘Upon the evidence in this appeal the Board 
is of the opinion that the taxpayer did not take 
over the business of the corporation as a liqui¬ 
dating trustee, but that he received the assets, 
assumed the liabilities, and thereafter conducted 
the business as an individual. The determination 
of the Commissioner that he received taxable in¬ 
come in the amount of $21,047.48 is therefore ap¬ 
proved. Appeal of E. C. Hoffman, 1 B. T. A. 52; 
Appeal of John K. Greenwood, 1 B. T. A. 291. 

In Appeal of Sutleff , 4 B. T. A. 1068, a Wisconsin 
corporation was dissolved in December, 1919, but dis¬ 
tribution of its assets was held to be deferred until 
1920 because the Wisconsin statutes continue the ex¬ 
istence of the corporation for the purpose of winding 
up its affairs and in 1920 the corporation by formal 
deeds and transfers set over its property to the in¬ 
terested stockholders. 

In Lang staff v Lucas, 9 F. (2) 691, affd. 13 F. (2) 
1022, the assets of a Kentucky corporation being 
transferred to its stockholders in partnership and 
the corporation dissolved, it was contended the indi¬ 
vidual stockholders did not receive its assets in con¬ 
templation of law with resulting liability to taxation 
as to loss or gain thereby determined, and was denied 
by the Court as follows: 

“Plaintiff's position can be maintained only 
by disregarding the most elementary principles 
of partnership law. Unlike a corporation, a part¬ 
nership is neither in law nor in fact an entity sep¬ 
arate and distinct from its members. It exists 
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and acts only through its members. There can 
be no such thing as either the receipt or the 
holding of property by a partnership, separate 
and distinct from its members. Whatever profit 
is made by a partnership is the property of the 
members. The act in question in this case strik¬ 
ingly illustrates the oneness of a partnership and 
its members, by providing that the income of 
all partnerships shall be taxed against the mem¬ 
bers thereof in proportion to their respective 
holdings in the partnership, and not against the 
partnership as such. Therefore, even had the 
corporation in this case, upon its dissolution, 
transferred its assets to the partnership, both in 
law and in fact it would have been a delivery and 
transfer of these assets to the members of the 
partnership in proportion to their holdings. The 
partners would have received the assets, including 
their portion of the surplus, because they would 
have become the actual, direct owners of such 
assets, and no more complete receipt of property 
can be imagined than to become the absolute 
owner thereof.’’ 

We submit the facts and the law shows conclusively 
the dissolution of the corporation on December 30, 

1919, vested absolute legal title to its assets in Julius 
Gollober and the other former stockholders on that 
date and distributed same to them. We submit on 
that date they had both title and possession of same 
free of liabilities of the corporation and no formal 
distribution of same by themselves to themselves was 
necessary. We submit the appellants thereby received 
any taxable profit from the transaction within the 
meaning Section 201 (b) of the Revenue Act of 1918 
in the year 1919 and are not to be taxed for same in 

1920. 

In the alternative, if a formal distribution is ne- 
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cessary, we submit any taxable profit was received 
in 1921 and not in 1920, because the distribution in 
1920 did not equal payment for stock or shares and 
same was not completed and a profit realized until 
the $50,000 note was liquidated in 1921. 

2. Is the profit of former stockholders from dis¬ 
solution of a corporation subject to normal taxes un¬ 
der the Revenue Act of 1918f 

Here the appellants present the question whether 
that part of the gain realized in liquidation of the 
corporation, which is in fact a distribution of earn¬ 
ings or profits accumulated since February 28, 1913 
is a dividend and therefore under the Revenue Act 
of 1918 not subject to the normal tax. The question 
is confined to the Revenue Act of 1918 because other 
acts omit the provisions which raise the question. 
Accordingly it is pertinent herein in taxation of said 
gains if received in the years 1919 and 1920, but not 
if same were received in 1921. 

Section 216 of the Revenue Act of 1918 allows as 
a credit in computing net income subject to normal 
tax: 


“(a) The amount received as dividends from 
a corporation which is taxable under this title 
upon its net income,- * * * ” 

Section 201 of said Act provides: 

*‘ SEC. 201. (a) That the term ‘dividend ’ when 
used in this title (except in paragraph (10) of 
subdivision (a) of Section 234) means (1) any 
distribution made by a corporation, other than 
a personal service corporation, to its shareholders 
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or members, whether in cash or in stock of the 
corporation, out of its earnings or profits accu¬ 
mulated since February 28, 1913, or (2) any such 
distribution made by a personal service corpora¬ 
tion out of its earnings or profits accumulated 
since February 28, 1913, and prior to January 1, 
1918. 

“(b) Any distribution shall be deemed to have 
been made from earnings or profits unless all 
earnings and profits have first been distributed. 
Any distribution made in the year 1918 or any 
year thereafter shall be deemed to have been 
made from earnings or profits accumulated since 
February 28, 1913, or, in the case of a personal 
service corporation, from the most recently ac¬ 
cumulated earnings or profits; but any earnings 
or profits accumulated prior to March 1, 1913, 
may be distributed in stock dividends or other¬ 
wise, exempt from the tax, after the earnings 
and profits accumulated since February 28, 1913, 
have been distributed. 

“(c) A dividend in stock of the corporation 
shall be considered income to the amount of the 
earnings or profits distributed. Amounts dis¬ 
tributed in the liquidation of a corporation shall 
be treated as payments in exchange for stock or 
shares, and any gain or profit realized thereby 
shall be taxed to the distributee as other gains 
or profits.’’ 

The Board of Tax Appeals passed on the question 
in Appeal of Greenwood, 1 B. T. A. 291, 296, by simply 
saying: 

“It is apparent from this Section of the law 
(Section 201 (c) )that dividends in liquidation 
are subject to both the normal and surtax rates.” 

In Langstaff v. Lucas , 9 F. (2) 691, Judge Dawson 
in the Western District of Kentucky reached the 
same conclusion and was affirmed by the Circuit Court 


# 


25 


of Appeals for the Sixth Circuit which adopted his 
opinion as its own, (13 F. (2) 1022). 

In Hellmich v. Heilman, 18 F. (2) 239, the Circuit 
Court of Appeals for the Eighth Circuit, Judge Ken¬ 
yon writing, reached the opposite conclusion in affirm- 
the District Court of Missouri, and at the same time 
specifically set out its reasons for not accepting the 
principles laid down in the Langstaff decision. 

In the present case, the Board with these con¬ 
flicting decisions before it, has followed its own Green¬ 
wood decision. In the later appeals of Williams and 
Wilkins (Docket 4207-8, not reported) it based its 
ruling on the Langstaff case because the taxpayers 
were residents of that circuit. 

We submit herein that Judge Kenyon’s reasoning 
and his conclusion the net income is not subject to 
normal taxes is entirely applicable. To the facts enu¬ 
merated and discussed in his opinion we would only 
add as an additional conclusive circumstance that on 
dissolution a corporation is required by Section 239 
of the Revenue Act of 1918 to file a return for the 
year or fractional part of same which has elapsed 
since its last return was filed, and to pay a normal 
tax upon its profits shown by same. 

Judge Kenyon eliminates the supposed leading cases 
of Lynch v. Hornby , 247 U. S. 339 and Lynch v. Tur¬ 
kish, 247 U. S. 221, as applicable only to the Revenue 
Act of 1913 and reaches the conclusion: 

‘ 4 These cases are not authority for the proposi¬ 
tion that a distribution, in the liquidation of a 
corporation, of assets accumulated subsequent to 
February 28, 1913, cannot be considered as a div¬ 
idend under the Revenue Act of 1918. Congress 
had the right to provide what the term ‘dividend’ 
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as used in the act should cover, and make it dif¬ 
ferent from the usual understanding of the term, 
and that is what Congress did in section 201 (a).” 

“We are satisfied that subdivision (c) of Sec¬ 
tion 201 is not an exception to or qualification of 
Section 201 (a), but is supplemental thereto. 
Lynch v. Hornby and Lynch v. Turrish, supra , 
are not authority against this view. Langstaff v. 
Lucas, supra , and the appeal of John E. Green¬ 
wood, a decision of the Unitel States Board of 
Tax Appeals, are; but we are unable to agree 
with these decisions.” 

Judge Kenyon then proceeds through elemental 
rules of statutory construction to find the income not 
subject to normal taxes, and his major propositions 
are quoted as follows: 

“The question involved in this case is not easy 
of solution. It may fairly be considered a close 
one, and not free from doubt. Plausible argu¬ 
ment can be presented for the position taken by 
either side to the controversy as to the construc¬ 
tion of subdivisions (a) and (c) of section 201. 
That leads us to suggest that some elementary 
and fundamental rules of statutory interpreta¬ 
tion ought to be applied, and if so, are controll¬ 
ing in a decision of this case. 

“It is both the English and the American rule 
that doubts in taxation statutes are resolved in 
favor of the taxpayer, and that laws imposing 
taxes are to be strictly construed and not ex¬ 
tended beyond the clear import of the language 
used. It is the duty of taxing powers to make 
clear what is to be taxed and how. * * * ” 

“There may be double taxation, but the pur¬ 
pose of the Congress so to tax must be clear 

# # # »> 
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“Courts will avoid, if possible, an interpreta¬ 
tion of the statute which results in injustice. 
* * * Under the contention of defendant here, 
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if distribution of the surplus accumulated since 
February 28, 1913, had been made in the form 
of a dividend declared by the corporation the day 
before it was intended to liquidate and dissolve 
the same, it would have been a dividend, and not 
subject to the normal tax; if distributed the next 
day in a final liquidation of the corporation, it 
would be subject to the normal tax. The manner 
of distribution, if this position is correct, deter¬ 
mines taxability, and not the character of the in¬ 
come. The statute should be clear to warrant 
such a conclusion which results in a double income 
tax, as these earnings of the corporation have 
already been fully taxed. 

“Section 201 (c) does not say that the normal 
tax shall be assessed on distributions of earnings 
accumulated since February 28, 1913, made by 
corporations in liquidation. It does not say that 
earnings so made shall not be considered divi¬ 
dends under section 201 (a). If Congress had 
intended that the defiinition of the term ‘dividend’ 
in section 201 (a) should not include distribution 
by corporations in liquidation of earnings or 
profits accumulated since February 28, 1913, it 
would have been very easy to have said so. 
Shwab v. Doyle, 258 U. S. 529, 42 S. Ct. 391, 66 
L. Ed. 747, 26 A. L. R. 1454. That this section 
is not clear is shown by changes therein in the 
subsequent acts of Congress. The Revenue Act 
of 1921 omits the provisions as to distribution in 
liquidation in the 1918 act, and under its pro¬ 
visions the present question could not arise. 

“We do not think this indicates an intention of 
Congress to change an established theory but 
that it was the intention to end the injustice 
which the regulation of the Treasury Department 
brought about.—* * * ” 

“While it is our opinion that the term ‘divi¬ 
dend’ as used in section 201 (a) of the act of 1918, 
covers a distribution of a corporation to its 
stockholders out of earnings or profits accumu- 
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lated since February 28, 1913, even if the distri¬ 
bution is not made until the liquidation of the 
corporation, and such distribution is not subject 
to the normal tax, if the question is to be con¬ 
sidered as one not free of doubt, which seems to 
us the most that defendant can claim, then as we 
have before stated, that doubt should be resolved 
in favor of the taxpayer. A conclusion of the 
court along the lines urged by defendant would 
result in imposing taxes on plaintiff by a doubtful 
construction of a taxing statue which would ex¬ 
tend its provisions beyond the import of the lan¬ 
guage used, and result in double taxation. 

“We, are not warranted in such conclusion, 
and while regretting to differ with the Circuit 
Court of Appeals of the Sixth Circuit, a decision 
of the Board of Tax Appeals, and the Regulation 
of the Treasury Department, we are satisfied the 
holding of the trial court was correct and the 
judgment is affirmed/’ 

CONCLUSION. 

It is respectfully submitted the redeterminations 
herein should be set aside because: 

(1) Appellants did not receive the taxable income 
in controversy in 1920, and 

(2) Are not subject to normal taxes on same, when¬ 
ever same was received, and that all proper directions 
or orders be entered to give effect to such decision 
before the United States Board of Tax Appeals. 

Respectfully, 

W. W. Spalding, 

Camden R. McAtee, 

Attorneys for Appellants . 

Of Counsel: 

Leon E. Morris, 

Mason, Spalding and McAtee. 
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In the Court of Appeals of the District 

of Columbia 


No. 4636 

Wells Fargo Bank & Union Trust Co. and Irving 
Gollober, Executors, Estate of Julius Gollober, 
appellants, 

v. 

David H. Blair, Commissioner of Internal Reve- 

nue, appellee. 


No. 4637 

Irving Gollober, ap pf.tj.an t 

v. 

_ _ r _ 

David H. Blair, Commissioner of Internal Reve- 

nue, appellee 


BBIEF FOB APPELLEE 


STATEMENT OF CASE 

This proceeding involves the determination of 
the income tax liability of the appellants for the 
year 1920 and specifically their tax liability, if any, 
resulting from the liquidation of the corporation 
in which they were stockholders. 

(i) 
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Joseph Joseph, Julius Gollober, and Irving 
Gollober were stockholders in the Irving Gollober- 
Joseph Corporation, incorporated under the laws 
of California. The stock of the corporation was 
owned as follows (Rec. 19, 23) : 

Shares 


Julius Gollober_2,448 

Joseph Joseph_1,400 

G. Rosencrantz_ 1 

Irving Gollober_1,150 

Ida Gollober_ 1 


Total_5,000 


At a stockholders’ meeting November 25,1919, it 
was voted to dissolve the corporation, and the board 
of directors, consisting of the five stockholders, was 
instructed to employ counsel to file proceedings in 
the Superior Court of the State of California in 
and for the City and County of San Francisco to 
dissolve the corporation, to obtain a decree of dis¬ 
solution of the corporation, and to file the same with 
the Secretary of State in accordance with the law. 
The directors immediately took such steps, and 
under date of December 30, 1919, a decree was 
entered by the court which sets forth the fact that 
a petition for the dissolution of the corporation 
was duly filed with it, signed, and verified as pre¬ 
scribed by law, and being in all respects in con¬ 
formity with Part III of Title VI of the Code of 
Civil Procedure of the State of California; that 
an order was entered directing that publication be 

made of petition in accordance with the law; that 

* _ 

such publication was had, and then states (Bee. 
19, 20, 23, 24): 
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That all claims and demands against said 
corporation applicant having been fully sat- 
, isfied and discharged— 

Now, therefore, it is hereby ordered, ad¬ 
judged, declared, and decreed, and this does 
order, adjudge, declare, and decree that the 
said corporation application, the said Irving 
Gollober-Joseph Company, be and the same 
is hereby dissolved and declared dissolved. 

It is hereby further ordered, adjudged, de¬ 
clared, and decreed, and this does hereby fur¬ 
ther order, adjudge, declare, and decree, that 
the Board of Directors of said applicant are 
entitled to and are hereby authorized and em¬ 
powered to settle all of the affairs of said cor¬ 
poration, and to distribute and convey all 
of the property and assets of said corpora¬ 
tion to its stockholders in proportion to their 
respective interests. 

Done in open court this 30th day of De¬ 
cember, 1919. 

A copy of the decree was filed in the office of the 
Secretary of State of the State of California on 
December 31,1919. (Rec. 20,24.) 

On January 2, 1920, a meeting of the board of 
directors of the dissolved corporation was held, at 
which the president announced the receipt of a com¬ 
munication from Joseph Joseph, Julius Gollober, 
and Irving Gollober, copartners, under the name of 
Irving Gollober-Joseph Co., offering to purchase 
all of the assets of the corporation and agreeing, 
first, to assume all the liabilities of the corporation, 
and second, to pay to the corporation in install- 
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merits the value of the assets of the corporation to 
be determined by a trial balance or audit, less the 
amount of liabilities assumed by the copartnership, 
and to deliver to the corporation promissory notes 
for such sums and payable at such times as might 
be agreed upon. The offer was accepted by the 
directors. The balance sheet of the business on 
January 2, 1920, showed a surplus of $79,688.05. 
For the net assets purchased by and transferred to 
the partnership the partnership executed and gave 
to the dissolved corporation’s trustees in liquidation 
four notes, aggregating $79,688.05, all dated Janu¬ 
ary 2, 1920, payable to the stockholders as * 4 Trus¬ 
tees in liquidation” in the amounts and on the dates 
following (Rec. 20, 24, 25): 


Dates payable Amount 

In 3 months_$9,896.02 

In 6 months_ 9, 896.01 

In 9 months_ 9, 896.02 

December 31, 1920_ 50,000.00 


Total of the 4 notes_ 79,688.05 


During the year 1920 the partnership paid the 
first three of the above-mentioned notes, aggregat¬ 
ing $29,688.05, to the trustees, and the trustees in 
turn distributed in that year said amount to the 
stockholders. The fourth note for $50,000 with 
accumulated interest of $2,500 was liquidated on 
December 31, 1921, by crediting to the capital ac¬ 
count of Joseph Joseph, Irving Gollober, and Julius 
Gollober $17,499.99, $17,499.99, and $17,500.02, re¬ 
spectively. The trusteeship of the trustees in liqui- 
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dation was relinquished on the same date. (Rec. 
21, 25.) 

In their income tax returns for 1920 the appel¬ 
lants did not return or report any income from the 
liquidation of the corporation. (Rec. 21, 25.) The 
appellee determined that income or gain was real¬ 
ized by the appellants from the liquidation of the 
corporation in the respective amounts of $14,547.15 
in the case of Julius Gollober and $6,828.25 in the 
case of Irving Gollober. (Rec. 21, 25.) These 
amounts were determined by the appellee in the fol¬ 
lowing manner: The notes given by the successor 
partnership as the purchase price of the assets of 
the corporation amounted to $79,688.05; this 
amount represented the net value of the assets of 
the corporation—that is, the excess of assets over 
liabilities; the par value of stock of the corporation 
. was $50,000; the difference between the $79,688.05 
and the $50,000, or $29,688.05, was the surplus of 
the corporation at dissolution; and the amounts 
of $14,547.15 and $6,828.25, determined by the appel¬ 
lee to have been the income realized by* the respec¬ 
tive appellants from the transaction, represented 
their proportionate shares in the above-mentioned 
surplus of $29,688.05. (Rec. 21, 25.) 

It is conceded that the par value of the shares of 
stock held by the appellants in the corporation is 
the proper basis for computing any gain which may 
have been realized from the liquidation of the 
corporation, and that the partnership notes, given 
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as the purchase price of the assets of the dissolved 
corporation, had a cash value equal to the amounts 
for which they were given, i. e., their face value. 
(Rec. 21.) 

Deficiencies were accordingly proposed by the ap¬ 
pellee, whereupon the appellants filed petitions with 
the Board of Tax Appeals for a review of such de¬ 
ficiencies. On March 24, 1927, the Board of Tax 
Appeals sustained the appellee, and on March 25, 
1927, entered orders of redetermination in the 
amounts proposed by the appellee. Appellants 
thereupon filed their petition seeking a review by 
this Court of the final order of the Board of Tax 
Appeals. 

QUESTIONS INVOLVED 

I. Did the income or gain realized by the appel¬ 
lants from the liquidation of the corporation con¬ 
stitute income to them in the year 1920, or some 
other year? 

II. Was the income so realized, if any, subject 
to normal tax as well as surtax, or was it subject 
only to surtax f 

POINTS AND AUTHORITIES 

I. The income or gain realized by appellants from 
the liquidation of the corporation was realized in 
1920 and constituted taxable income in that year. 

(a) Gain or loss is realized by a stockholder of 
a corporation upon the dissolution of the corpora¬ 
tion and the distribution to him of his share in the 
corporate assets in liquidation of his previous share 
or interest in the corporation. 
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Eisner v. Macomber, 252 U. S. 189; 40 Sup. 

? •* Ct. 189. 

Section 201, Revenue Act of 1918 (40 Stat. 
L. 1057, 1059). 

Langstaff v. Lucas, 9 Fed. (2d.) 691; af¬ 
firmed, 13 Fed. (2d.) 1022. 

Hellmich v. Hell man, 18 Fed. (2d.) 239. 

( b ) The entire beneficial ownership of the corpo •» 
rate assets, including the right of possession and 
disposition, passed to the stockholders not in 1919 
but in 1920 and constituted income to the appellants 
in 1920. 

Section 400, Civil Code of California. 
Havemeyer v. Superior Court, 84 Cal. 327; 
24 Pac. 121. 

! ; Crystal Pier Company v. Schneider (CaL), * 
180 Pac. 948. 

Rossi v. Caire (Cal.)-, 161 Pac. 1161. 

Rossi v. Caire (Cal.), 199 Pac, 1042. 
Capuccio v. Caire (CaL), 209 Pac. 367. 
Jones v. Peck (Cal.), 218 Pac. 1030. 
Anthony v. Janssen (Cal.), 191 Pac. 538. 
In re Balfour and Oarrette, 14 Cal. App. 
261; 111 Pac. 615. 

Eisner v. Macomber, 252 U. S. 189; 40 
Sup. Ct. 189. 

Appeals of — 

Hu fman, 1 B. T. A. 52. 

Greenwood, 1 id. 291. 

Shapiro, 2 id. 620. 

Davis, 2 id. 841. 

Estate of Buchmiller, 1 id. 380. 

Quigley, 2 id. 159. 

Sutliff, 4 id. 1068 

Weiss v. Stern, 265 U. S. 242. 
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II. The gain realized by appellants from the dis¬ 
tribution in liquidation of the corporation was sub¬ 
ject to both the normal tax and the surtax. 

(а) Under the Revenue Act of 1918, the gain or 
profit upon a distribution in liquidation of a cor¬ 
poration is subject to both the normal tax and the 
surtax. 

Sections 210 to 213, 216, 201, Revenue Act 
of 1918 (40 Stat. L. 1057,1062 to 1066,1069. 
1059). 

Langstaff v. Lucas, 9 Fed. (2d) 691; 
affirmed, 13 Fed. (2d) 1022. 

Hellmich v. Heilman, 18 Fed. (2d) 239. 

Appeals of — 

LeBus, 1 B. T. A. 733. 

Morrow, 1 id. 1148. 

Schroth, 2 id. 169. 

Arnold, 2 id. 759. 

Chandler, 3 id. 146. 

Report of Committee on Ways and Means 
of House of Representatives on revenue bill 
of 1924 (Report No. 179, 68th Congress, 1st 
Session, p. 11). 

Report of Senate Committee on Finance 
on revenue bill of 1924 (Report No. 398, 68th 
Congress, 1st Session, p. 11). 

Conference Report on revenue bill of 1924 
(H. R. Report, No. 844, 68th Congress, 1st 
Session, p. 14). 

(б) The record does not show what portion, if 
any, of the distribution in question consisted of 
earnings accumulated by the corporation since 


February 28,1913, and does not present the ques¬ 
tion for review . 

Rule 30 of Rules of Practice of Board of 
Tax Appeals. 

Avery v. Commissioner, 22 Fed. (2d) 6. 

Royal Packing Company v. Commis¬ 
sioner, 22 Fed. (2d) 536. 

ARGUMENT 

I 

THE INCOME OR GAIN REALIZED BY APPELLANTS FROM 
THE LIQUIDATION OF THE CORPORATION WAS RE¬ 
ALIZED IN 1920 AND CONSTITUTED TAXABLE INCOME 
IN THAT YEAR 

The Board of Tax Appeals held that under the 
situation existing in this particular case it was not 
necessary to make a distribution to the stock¬ 
holders. Inasmuch as the statute taxes amounts 
distributed in the liquidation of a corporation to 
the extent that such amounts represent a gain, it 
may appear to this Court that the Board of Tax 
Appeals has extended the operation of the statute 
to cover a situation not within the intent of Con¬ 
gress. 

The real question involved is (1) whether there 
was any distribution to the stockholders and (2) 
when did such distribution take place. 

It is the contention of the Government that there 
was a distribution to the stockholders in this case 
within the meaning of the statute and that such 
distribution took place when the notes given by 
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the purchasers of the assets of the corporation 
passed to the trustees. 

Upon dissolution of this corporation the title to 
the property vested in the stockholders. However, 
under California law and decisions the possession 
of the corporate assets was committed to the trustees 
for the purpose of satisfying creditors and making 
distribution to the stockholders. The corporation 
dissolved on December 30,1919. The decree of the 
court was filed in the office of the Secretary of State 
on December 31,1919. That decree empowered the 
trustees to distribute the corporate assets after set¬ 
tling the affairs of the corporation. It is clear 
from this that the trustees had not yet performed 
their duty of satisfying creditors and that at the 
close of the year 1919 the time for distribution had 
not yet arrived. 

Early in 1920 the trustees effected a sale of 
the corporate assets to a partnership composed en¬ 
tirely of the stockholders of the defunct corpora- 
• tion, who were also the trustees of the corporation. 
Notes were given for the purchase price. These 
notes were payable to the stockholder-trustees. 
The notes were admittedly worth their face value. 
At that time, therefore, the title and possession of 
the corporate assets merged in the trustee-stock¬ 
holders and the distribution of the dividend in 
liquidation was complete within the meaning of 
Section 201(c) of the Revenue Act of 1918, 

A discussion in more detail of the cases which 
support this view of the Government will follow. 


* 
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(a) Gain or loss is realized by a stockholder of a 
corporation upon the dissolution of the corporation 
and the distribution to him of his share in the cor¬ 
porate assets in liquidation of his previous share or 
interest in the corporation. 

This proposition, while not disputed by the ap¬ 
pellants, is fundamental to the discussion herein 
and worthy of separate statement at the outset. 
The proposition involves a recognition of the differ¬ 
ence, both in substance and in form, between the 

# i 

stockholder’s interest in the corporation before dis¬ 
solution and his interest in the corporate assets 
distributed to him upon dissolution. That the sepa¬ 
rate legal entities of corporation and stockholder is 
a matter of material importance upon the question 
of income tax liability was stated by the Supreme 
Court in its decision in Eisner v. Macomber, 252 
U. S. 189,40 Sup. Ct. 189. The question involved in 
this case was whether a stock dividend could consti¬ 
tute income to the stockholder and could be made 
the subject of an income tax. The opinion of 
the court states, inter alia (page 214 in the U. S. 
report): 

But looking through the form, we can not 
disregard the essential truth disclosed, ignore 
the substantial difference between corpora¬ 
tion and stockholder, treat the entire organi¬ 
zation as unreal, look upon stockholders as 
partners, when they are not such, treat them 
as having in equity a right to a partition of 
the corporate assets, when they have none, 
and indulge the fiction that they have re- 
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ceived and realized a share of the profits of 
the company which in truth they have neither 
received nor realized. We must treat the 
corporation as a substantial entity separate 
from the stockholder, not only because such 
is the practical fact but because it is only 
by recognizing such separateness that any 
dividend—even one paid in money or prop¬ 
erty—can be regarded as income of the stock- 
holder. Did we regard corporation and 
stockholders as altogether identical, there 
would be no income except as the corporation 
acquired it; * * *. 

Prior to dissolution the interest of the stockholder 
involves no direct property right in the assets of 
the corporation and consists generally of the right 
to receive dividends as paid, the right to have the 
corporate assets devoted to the corporate purposes 
and the right to receive upon liquidation of the 
corporation his proportionate share in the assets 
remaining after all corporate obligations have been 
discharged. Upon liquidation the stockholder re¬ 
ceives his share of the corporate assets and there¬ 
after holds them as owner, or, if the assets are 
distributed en Hoc to the several stockholders, as 
a tenant in common. 

Section 201 (c) of the Revenue Act of 1918 pro¬ 
vides in part as follows: 

Amounts distributed in the liquidation of 
a corporation shall be treated as payments in 
exchange for stock or shares, and any gain 
or profit realized thereby shall be taxed to 
the distributee as other gains or profits. 
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The liquidation of a corporation and the distri¬ 
bution of its assets to its stockholders, accordingly, 
constitutes a transaction which gives rise to gain or 
loss to the stockholders. The measure of the gain 
or loss is the difference between the cost, or other 
basis, of their stock in the corporation and the 
amount of the distribution to them in liquidation. 
This distribution may consist of cash or other prop- 
erty. If the property other than cash has a fair 
market value then, to the extent of such fair market 
value, such property is treated as the equivalent of 
cash. 

This proposition and the several matters dis¬ 
cussed hereinabove are not disputed by the appel¬ 
lants. They are recognized in the various decisions 
of the Board of Tax Appeals cited in the brief for 
the appellants. They have been recognized in the 
decision of the Circuit Court of Appeals for the 
Sixth Circuit in Langstaff v. Lucas, 13 Fed. (2d) 
1022, affirming the decision of the district court, 
9 Fed. (2d) 691. The decision of the Circuit Court 
of Appeals for the Eighth Circuit in Hellmich v. 
Heilman, 18 Fed. (2d) 239, while differing from 
the decision of the Sixth Circuit upon another 
point, does not controvert the proposition now 
being discussed. 

In fact, the appellants seem expressly to concede 
that they realized income or gain from the liquida¬ 
tion of the corporation, and they further concede 
that the amount of the income or gain has been 
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correctly computed by the appellee. The real ques¬ 
tions raised by the appellants are, first, the year 
in which such income or gain was realized, and, sec¬ 
ond, if it be held that such income or gain was 
realized in the taxable year in question, whether 
it was subject to normal tax as well as surtax, or 
only to the surtax. The discussion of the second 
question will be found under Point II of this brief. 

(b) The entire beneficial ownership of the cor - 
porate assets, including the right of possession and 
disposition, parsed to the stockholders not in 1919 
but in 1920 and constituted income to appellants in 
1920. 

The contention of the appellants is that by virtue 
of the statutes of California in relation to the dis¬ 
solution of a corporation, the title to the corporate 
assets passed to the stockholders at the time of 
the decree of dissolution in December, 1919, and 
hence any income or gain from the transaction was 
income for the year 1919 and not 1920. 

The statutes of California, unlike the statutes of 
some states, have no provisions for extending the 
legal existence of a corporation after its dissolu¬ 
tion for any purpose. Section 400 of the Civil Code 
of California, in so far as material to the present 
controversy, provides as follows: 

Unless other persons are appointed by the 
courts, the directors or managers of the af¬ 
fairs of a corporation at the time of its 
dissolution are trustees of the creditors and 
stockholders or members of the corporation 


dissolved, and have full powers to settle the 
affairs of the corporation, collect and pay 
outstanding debts, sell the assets thereof in 
such manner as the court shall direct, and 
distribute the proceeds of such sales and all 
other assets to the stockholders. Such 
trustees shall have authority to sue for and 
recover the debts and property of the cor¬ 
poration, and shall be jointly and severally 
personally liable to its creditors and stock¬ 
holders or members, to the extent of its 
property and effects that shall come into 
their hands. 

# # # # * 

Such trustees may be sued in any court 
in this state by any person having a claim 

against such corporation or its property. 

* * * # * 

In Havemeyer v. Superior Court, 84 California 

327, 24 Pac. 121, the Supreme Court of California 

held that the provisions of this section applied to 
the dissolution of any corporation, whether the dis¬ 
solution were voluntary or involuntary. 

A fairly comprehensive resume of the California 
law in relation to the effect of the dissolution of a 
corporation is found in Crystal Pier Company v. 
Schneider, 180 Pac. 948. This was an action to re¬ 
cover rents alleged to be due under a lease made to 
the defendant by one McDonald. McDonald, the 
original lessor, transferred the lease and the prop¬ 
erty subject thereto to a corporation. Upon the 
nonpayment of the license tax on corporations, the 
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charter of this corporation was forfeited. There- 
after the directors of the corporation in office at the 
time of dissolution “for the purpose of settling the 
affairs of said corporation, and for the benefit of the 
creditors and stockholders thereof,” transferred the 
property and all interest in the lease to the plain¬ 
tiff. In connection with its holding that the plain¬ 
tiff had acquired a good title and could maintain the 
action for rent, the court said: 

The amendment of 1907 to the act of 1905 
(St. 1905, p. 493; Stats. 1907, p. 746, § 
10a) provides that upon the forfeiture of a 
corporate charter the directors then in office 
“are deemed to be trustees of the corporation 
and stockholders, * * * and have full 
power to settle the affairs of the corpora¬ 
tion.” 

The title to property owned by a corpora¬ 
tion at the date of its demise does not pass 
to the directors who become trustees to set¬ 
tle its affairs. The corporation having 
ceased to exist, it no longer is capable of 
holding title or possession. The property 
formerly owned by it belongs to the persons 
who were its stockholders at the time it ceased 
to be a corporation. The directors who, 
upon the dissolution, become trustees for the 
corporation and stockholders, receive by the 
forfeiture only what the statute gives them, 
and that is a power over the property, not 
the title, and the right of possession, for 
without the right of possession they could 
not settle the corporate affairs. Rossi v. 
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Caire, 174 CaL 74, 161 Pac. 1161, After 
forfeiture of the charter the situation, then, is 
this: The title to all property that formerly 
belonged to the dead corporation is vested 
in those who were its stockholders at the time 
of its demise; the trustees to settle the affairs 
of the corporation have in their possession 
property belonging to those who were stock - 
holders at the date of the dissolution; they 
are bound to settle the affairs of the former 
owner, the defunct corporation; they have 
all the power to deal with and dispose of the 
property that is necessary to accomplish 
that object. 

The “ trustees,” as the directors in office at 
the date of the forfeiture are designated by 
the statute, are the donees ‘of a power in 
trust. Though the statute refers to the di¬ 
rectors in office as “trustees,” they are not 
trustees of a “trust,” in any true sense of 
the term. In every true trust the legal title 
is vested in the trustee. Powers in trust 
differ from trusts in this, that in the case 
of such powers the legal title is vested, not in 
the trustee but in a third person, but the 
donee of the power in trust can convey the 
title and dispose of the property to or for 
the beneficiaries. Pom. Eq. vol. 3, para. 
1002. The statute makes the persons whom 
it refers to as u trustees of the corporation 
and stockholders ” the donees of a power 
“ to settle the affairs of the corporation.” 
They are trustees only in the sense that the 
donees of a power to be executed for the 
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benefit of another, though they have no title,, 
legal or equitable, hold the power in trust to 
be executed in the interest of the benefici¬ 
aries. For reasons presently to be stated, 
they may, as donees of such power in trust,, 
execute the power without the interposition 
of any court. 

Since the “ affairs ” of a defunct corpora¬ 
tion, frequently exceedingly complex and 
multifarious, can seldom be settled without 
a sale or other disposition of at least some of 
the corporate assets, a power of sale neces¬ 
sarily is implied in the legislative grant of 
the power “to settle the affairs of the corpo¬ 
ration” This power of sale should be exer¬ 
cised whenever necessary to serve the inter¬ 
ests of the stockholders or creditors, though, 
as donees of such power, the persons referred 
to by the statute as “ trustees ” are vested 
with latitudinous discretion in determining 
whether a sale or other disposition of the 
corporate assets should be made—a discre¬ 
tion with which, in the absence of fraud or 
collusion, the courts will not interfere. 
(Italics added.) 

In Rossi v. Caire, 161 Pac. 1161, it appeared that 

the charter of a corporation had been forfeited 

\ 

fox nonpayment of the license tax. Action was 
brought by a stockholder against the directors hold¬ 
ing office at the time of dissolution for an accounting 
and distribution of the property of the former cor¬ 
poration. When the action was begun the debts 
of the corporation amounted to $10,000, and the 
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trustees had on hand $17,000 in money of the cor¬ 
poration. The court below entered an interlocutory 
decree for an accounting and subsequently entered 
an order requiring the trustees to distribute the 
surplus funds on hand and to sell the other prop¬ 
erty of the corporation. The court below found that 
the trustees had not applied the funds on hand to 
the payment of debts and had not distributed the 
surplus thereof to the stockholders nor made any 
effort to find a buyer for the real estate, but the 
court made a general finding that the trustees had 
not neglected their duties. It was also found that 
the predecessor in interest of the plaintiff, from 
whom the plaintiff had bought her stock, had made 
a demand upon the trustees for the transfer to her 
of her proportionate share in the real estate. The 
Supreme Court of California reversed the inter¬ 
locutory decree and all subsequent orders and held 
that the court could not interfere with the trustees 
in their settlement of the affairs of the corporation. 
The court said, inter alia: 

It does not appear that at the time the re¬ 
quest last mentioned was made the trustees 
had sold any personal property, or had on 
hand enough money to pay the debts and ex¬ 
penses. Consequently, even if we assume for 
the moment that the title to the land was 
vested in the trustees, and that a conveyance 
from them to the stockholders was necessary 
to clothe them with the title, the finding that 
the trustees have not neglected their duties 


20 


necessarily implies that the affairs of the 
company were not then in a condition to 
make it their present duty to convey the title 
to the stockholders, and that the failure to 
convey was not a breach of their duty as 
trustees. 

The amendment of 1907 (St. 1907, p. 746, 
§ 2) to the act of 1905 (St. 1905, p. 493, 
§ 10a) provides that upon the forfeiture 
of a corporate charter thereunder the direc¬ 
tors then in office “are deemed to be trustees 
of the corporation and stockholders * * * 
and have full power to settle the affairs of 
the corporation.” It also gives them power 
to maintain and defend actions pending by 
or against the corporation and to take all 
legal proceedings necessary to fully settle the 
the corporate affairs, and provides that they 
may be sued by any person having a claim 
against the corporation. 

* * * The corporation having ceased to 

exist, it is not longer capable of holding the 
title or the possession, the property belongs 
to the persons who were its stockholders at 
the time it ceased to be a corporation (j Have- 
meyer v. Superior Court, 84 Cal. 362, 24 Pac. 
121, 10 L. R. A. 627, 18 Am. St. Rep. 192), 
and the right of possession passes to the di¬ 
rectors by force of the statute making them 
trustees to settle the corporate affairs, since 
such right must be necessary for that pur¬ 
pose. 

The duties of the trustees are measured by 
their powers and by the principles of law 
and equity applicable to the conditions. They 
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have in their possession property belonging 
to others, they are bound to settle the affairs 
of the former owner, and they have all the 
power to deal with and dispose of the prop¬ 
erty that is necessary to accomplish that ob¬ 
ject. The interests they are to serve are the 
interests of the stockholders to whom the 
property belongs and of the creditors of the 
defunct corporation whose debts constitute a 
paramount charge upon that property. The 
forfeiture declared by the statute takes place 
instantly upon the failure to pay the license 
tax within the time allowed. It may strike the 
corporation dead while it is a going concern 
with larg§ operations or contracts in process 
of completion which, if not prosecuted to the 
end, may entail great loss to the stockholders. 
It may occur while debts are owing, but not 
yet due or payable. The property may be in 
a condition reasonably requiring further and 
continued work for its preservation or to 
make it valuable. The obvious purpose of 
this statute, in view of these circumstances, 
is, as was said in the Havemeyer Case above 
cited, “to leave the whole matter of liquida¬ 
tion and distribution to the exclusive control 
of the directors of the corporation in office 
at the date of dissolution” * * * and to 
render it unnecessary and improper for a 
court to intervene in their proceedings, or to 
supervise the same in any particular, unless 
they are guilty of “ neglect of duty or abuse 
of power * * *. (Italics added.) 

A companion case to the case just cited is Rossi 
v. Caire , 199 Pac. 1042, which was an action by a 
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stockholder of the same corporation for an account¬ 
ing. The principal question presented for decision 
in this case was whether by virtue of a statute en¬ 
acted after the dissolution of the corporation, which 
permitted the revivor of corporations in certain 
cases, the directors could revive the corporation 
against the will of any dissenting stockholder. The 
Supreme Court of California held that the statute 
did not affect fixed rights acquired prior to its en¬ 
actment and that the rights created in the stock¬ 
holders upon the dissolution were of such a fixed 
nature as not to be affected by the subsequent stat¬ 
ute. The court said, inter alia: 

It is plain, in view of our decisions, that 
upon the death of this corporation without 
any existing provision of law for its reha¬ 
bilitation, the corporation could no longer 
have any interest in the property, and those 
who were its stockholders at the time of its 
death were immediately vested with the 
right to have its affairs settled by the trus¬ 
tees designated by the statute for that pur¬ 
pose, and the property remaining after such 
settlement distributed among them accord¬ 
ing to their respective interests. Such for¬ 
mer stockholders immediately became the 
beneficiaries of a statutory trust created 
solely for that purpose. The former stock¬ 
holders either had the equitable title to the 
property of the former corporation, subject 
to a charge in favor of the creditors to be 
enforced by the former directors as trustees 
for that purpose, or they had a legal title in 
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such property subject to a power in the trus¬ 
tees to dispose of so much thereof as was 

necessary to pay the creditors. 

* * * * * 

* * * Taking, for the purposes of this 
decision, the view most favorable to respond¬ 
ent, the legal title to the property of the for¬ 
mer corporation had wholly vested in the 
trustees designated by the statute for the 
purposes of the trust declared by the statute, 
which were solely the liquidation of the 
affairs of the corporation and the distribu¬ 
tion of the property remaining among the 
former stockholders. Subject to the ex¬ 
penses of the trustees and the pa/yment of 
creditors, the former stockholders were the 
sole beneficiaries and the absolute owners in 
equity of the property. Under all the defini¬ 
tions this was certainly a vested property 
right. * * * (Italics added.) 

A third case involving the affairs of the same cor¬ 
poration is Capuccio v. Gaire, 209 Pac. 367. This 
was an action by a former stockholder for the parti¬ 
tion of certain real property, which had been owned 
by the corporation. It was admitted that at the 

time of the commencement of this action all debts of 

* 

and demands against the corporation had been satis¬ 
fied and discharged. The court held that by virtue 
of this circumstance the stockholders had a present 
right to possession of the real property and were 
entitled to partition. Referring to the opinion in 
Rossi v. Caire, 199 Pac. 1042, wherein there was 
some discussion whether the title upon dissolution 
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vested in the trustees or in the stockholders, the 
court said: 

The court declined to discuss or decide this 
controversy in that case, but, assuming, 
purely for the purpose of the decision, that 
the position of the respondents was well 
grounded in this regard, held that it would 
nevertheless remain true that the former 
directors would hold the title simply as trus¬ 
tees for the purpose of their statutory trust 
with the former stockholders as the sole bene¬ 
ficiaries, subject to the claims of creditors. 

After stating the substance of its decision in the 
prior case, the court said: 

These matters having been thus deter¬ 
mined, it would necessarily follow that the 
vested right of these nonconsenting stock¬ 
holders to their interest in the property of 
this corporation would not only have been 
unaffected by any action on the part of any 
number of the trustees of said corporation 
looking to its revivor or to the delivery of 
possession of any or all of the property of 
the defunct to the revived corporation, but 
that such vested right, whether legal or 
equitable, to the ownership and to the pos¬ 
session of their said interests in such proper¬ 
ty would become absolute when the statutory 
trust of the former directors or trustees of 
the dead corporation had been fulfilled and 
when there no longer existed any debts, 
claims, or demands against said corporation 
which would require the further possession 
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or right of disposition thereof in the trustees 
in order to their satisfaction; in the instant 
case it affirmatively appears that at the time 
of the institution of this action all claims 
and demands against the defunct corpora¬ 
tion had long since been satisfied and dis¬ 
charged out of the money or personal prop¬ 
erty thereof in the hands of its trustees, 
and that as to the real property in question 
here, there no longer existed any right or 
duty in said trustees under or by virtue of 
their statutory trust affecting said real 
property, and hence that these respondents, 
as the legal or equitable owners of their re¬ 
spective interests in said real property, were 
entitled to the possession thereof. They 
were therefore entitled to institute and main¬ 
tain this action for the partition of said 
real property as between themselves and the 
other co-owners thereof. (Italics added.) 

In Jones v. Peck, 218 Pac. 1030, an action was 
brought to recover the possession of certain mining 
locations, which had been owned by a certain corpo¬ 
ration at the time of the forfeiture of its charter 
for nonpayment of the license tax. The plaintiffs 
in the case, other than one Berry and one Rives, 
were the directors of the corporation holding office 
at the time of the forfeiture of the charter. The 
complaint stated substantially the foregoing facts 
as the basis of the plaintiffs’ right to maintain the 
action. In connection with its holding that the 
plaintiffs were entitled to the possession of the 
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property and entitled to bring the action, the Court 
of Appeals said: 

* * * and if, as the complaint alleges, 
the Bagdad mine and the John Denair mill 
site were owned by the stockholders of the 
defunct corporation at the time of the com¬ 
mencement of the action, then the directors 
in office at the date of the forfeiture of the 
corporate charter, on March 4,1916, i. e., the^. 
defendant Standley and all of the plaintiffs 
other than Berry and Rives, are entitled to 
the possession of the properties as a matter 
of law. * * * It follows, therefore, that 
the averment that the defunct corporation 
owned the mining claims at the date of its 
demise and that they are now owned by the 
persons who were its stockholders when it 
forfeited its charter is a sufficient statement 
of the right of the plaintiffs, other than 
Berry and Rives, to maintain the action. 

It will be noted that the court held that the 
directors or trustees were, by virtue of their posi¬ 
tion as such, entitled to the possession of the prop¬ 
erty, which had been owned by the former corpora¬ 
tion at the time of its dissolution. The record, in 
so far as it appears from the reported decision, did 
not show that the trustees were also stockholders 
and it did show that the action, in fact, was brought 

by the trustees as such. 

In Anthony v. Janssen, 191 Pac. 538, action was 
brought by the trustees of the Palagonite Indus¬ 
trial Mining Company, a defunct corporation, to 
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quiet title to certain mining locations. One 
Standeford, who was one of the trustees or direc¬ 
tors and also a stockholder, had conveyed her 
interest in the claims to a third person, from whom 
the defendant derived his title. The court held 
that there was no competent proof of any title in 
the defendant other than the title, if any, acquired 
under this conveyance from Standeford. The 
court said: 

The Standeford deed was executed by her¬ 
self alone, and it purports to be her deed, 
both as trustee of said Palagonite Company 
and in her own right. As an act in execu¬ 
tion of the trust, it was not binding on the 
trust property, and transferred no title, un¬ 
less it was done in consummation of some 
disposition of the property made by all the 
trustees acting unitedly, which does not ap¬ 
pear. As a conveyance of her own right, 
since there is evidence that she was a stock¬ 
holder in some amount, it would operate to 
convey whatever title or interest she then 
had as a stockholder. That title or right, 
whatever it be, would be subject to the rights 
and powers of the trustees in settling the • 
corporate affairs, and hence the deed would 
afford no basis for a judgment against the 
trustees in this action by them in their trust 
capacity. (Italics added.) 

The various decisions above cited establish quite 
clearly the following propositions: Upon the dis¬ 
solution of the corporation the directors holding 
office at the time become trustees of the affairs of 
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the corporation, for the benefit of creditors and 
stockholders of the corporation. Such directors 
or trustees have the right of exclusive possession 
of the property of the corporation and the power 
to sell or dispose of such property, all for the 
purposes of liquidating and settling the affairs of 
the corporation. The settlement and liquidation 
of the affairs of the corporation consists first, of 
the payment and discharge of all claims and de¬ 
mands against the corporation and the payment 
of the expense of liquidation, if any, and finally, 
the turning over of possession of the property to 
the stockholders. If and when all claims against 
the corporation have been settled and discharged, 
the stockholders have the immediate right to pos¬ 
session of the property of the corporation. ( Capuc - 
do v. Caire, supra.) Pending the settlement or 
payment of the debts and claims of creditors and 
the expenses of liquidation, the trustees have the 
full and exclusive right of possession and the right 
or power to dispose of the corporate assets for the 
purpose of settling and paying any such claims 
and expenses and may make valid sales of any or 
all of the corporate assets for those purposes. 
(Rossi v. Caire, 161 Pac. 1161; Crystal Pier Com¬ 
pany v. Schneider, supra; Jones v. Peck, supra}. 
Until the liquidation and settlement of the affairs 
of the corporation has proceeded to such stage that 
there remains only the delivery of possession to the 
stockholders, i. e., until all claims and expenses 
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have been paid, the stockholders have no right to 
possession of the property of the corporation and 
no power to sell or dispose of any interest in the 
corporate property as against the trustees. ( An¬ 
thony v. Janssen, supra.) 

When the principles just mentioned are applied 
to the instant case, it becomes clear that the meas¬ 
ure of the rights of the appellants and other stock¬ 
holders at the end of the year 1919 depends upon 
the extent to which the liquidation and settlement 
of the corporate affairs had proceeded at that time. 
If all debts of the corporation had been paid, the 
stockholders would have had a present right to 
possess, enjoy, and dispose of the property of the 
former corporation. If the debts of the corpora¬ 
tion were still unpaid the exclusive right to use, 
possess, sell, or otherwise dispose of the property 
of the corporation was in the trustees and not in 
the stockholders. 

The record shows beyond question and the Board 
found that at December 31,1919, a large amount of 
debts of the corporation was outstanding and un¬ 
paid. On that date the accounts payable amounted 
to $30,475.95. There was also due and unpaid the 
Federal income and profits taxes of the corpora¬ 
tion for the year 1919, amounting to $8,330.37. 
(Rec. 30, 29.) Moreover, the terms of the sale of 
the assets to the successor partnership, which took 
place on January 2, 1920, clearly show that the 
parties themselves regarded these obligations as 
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still unpaid. The successor partnership expressly 
assumed all of the outstanding liabilities and paid 
as the purchase price of the assets of the defunct 
corporation the net book value of such assets, that 
is, the excess of the amounts at which these assets 
were carried on the books over and above the lia¬ 
bilities. When the books of the successor partner¬ 
ship were opened, the entry covering the purchase 
of the assets of the corporation, which was made on 
January 2,1920, read in part as follows: 

The following Assets and Liabilities were 
this day taken over by the Irving Gollober- 
Joseph Company (a partnership) from the 
Trustees of the Irving Gollober-Joseph Com¬ 
pany (a dissolved corporation). 

By the same entry the accounts payable of the 
former corporation, in the amount of $30,475.95, 
and the accrued Federal income and profits taxes 
for 1919, in the amount of $8,330.37, were set up on 
the books of the partnership as liabilities of the 
partnership. 

The contention of the appellants in respect to 
this matter is that the question as to whether any 
corporate debts were unpaid at the time of dissolu¬ 
tion is conclusively settled by the findings made by 
the court which entered the decree of dissolution. 
This decree recited or found “that all claims and 
demands against the said corporation applicant 
having been fully satisfied and discharged—* * 
and appellants argue, on page 17 of their brief, 
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•“the decree of dissolution herein in other words is 
not subject to collateral attack * * 

The appellee, however, does not in any manner 
attack the decree . The decree of the court was 
simply that the corporation be thereby dissolved. 
As the court has jurisdiction in the matter, its de¬ 
cree that the corporation be and was dissolved did 
conclusively establish the fact of dissolution. The 
position of the appellee is merely that he is not pre¬ 
cluded, by the recital or finding made in a proceed¬ 
ing in which he was not a party, from showing the 
facts as to the existence of unpaid debts at the time 
of dissolution, if such facts are material to the 
question of income-tax liability. As already ap¬ 
pears, the question as to the nature and extent of 
the rights and interests of the stockholders at the 
dose of the year 1919 depends upon and is governed 
by the extent to which the claims of persons, other 
than the stockholders, had been settled and liqui¬ 
dated, and the nature and extent of the rights and 
interests of the stockholders at the close of the year 
1919 are of the greatest materiality in determining 
whether the stockholders were in receipt of income 
in that year. 

If the view of the appellants is correct and is car¬ 
ried to its logical conclusion, then the finding or 
recital made by the court in the decree of dissolu¬ 
tion is binding and conclusive upon all persons, 
whatever their interest be and whether or not they 
were parties to that proceeding. Upon this view a 
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creditor, for example, would be prohibited from 
afterward attempting to enforce any just demand, 
which he had against the corporation, merely be¬ 
cause of this finding or recital. In the case of In re 
Balfour and Garrette, 14 Cal. App. 261, 111 Pac. 
615 (rehearing denied by Supreme Court of Cali¬ 
fornia, November 10, 1910), the court discussed 
the various remedies of creditors of dissolved cor¬ 
porations and in this connection said: 

* * * The remedy afforded creditors 
by section 400 of the Civil Code is only cumu¬ 
lative or in addition to that afforded by the 
proceedings authorized by section 1227 et 
seq. of the Code of Civil Procedure. * * * 
In other words, a private corporation can 
only be dissolved in the manner pointed out 
by the Legislature and by a compliance with 
the terms and conditions imposed by the 
statute. * * * And if dissolved by the 
court’s judgment, still having creditors who 
had not objected to the dissolution in the 
proceeding for that purpose, section 400 of 
the Civil Code would still afford such credi¬ 
tors a remedy for the protection and judicial 
assertion of their claims against the corpo¬ 
ration . As stated, the two remedies in no 
way conflict. The one is to preserve to the 
creditor the right to proceed directly against 
the corporation; the other authorizes him, 
after the corporation has been dissolved, to 
proceed, if necessary, against the directors 
or other persons appointed by the court as 
trustees of such corporation. * * * 
(Italics added.) 


In the instant case any creditor of the corpora¬ 
tion, notwithstanding the finding or recital in the 
decree, could have enforced his claim against the 
directors or trustees and held them, or any of them, 
liable for his claim to the amount and extent of 
any property of the corporation which had come 
into their hands. The Government, by virtue of 
its taxing interest, is similarly entitled to show 
whether the debts of the corporation had, in fact, 
been entirely discharged and settled at the time of 
entry of the decree of dissolution, or at any time 
during the year 1919, because, as has been shown, 
these facts or circumstances are vital in determin¬ 
ing the nature and extent of the rights of the stock¬ 
holders at the end of 1919 and the nature of these 
rights, in turn, is vital in the determination of 
whether the stockholders could have been in receipt 
of income from the transaction in the year 1919. 

Upon the record there can be no doubt as to the 
situation actually existing at the close of 1919, in 
reference to the outstanding and unpaid liabilities 
of the corporation. Such liabilites were then out¬ 
standing in the approximate amount of $38,000. In 
short, the liquidation of the corporation had not pro¬ 
ceeded to a point where any stockholder could, or 
did, have the immediate right of possession or dis¬ 
position of the property of the former corporation. 
At the close of the year 1919 neither the appel¬ 
lants, nor any other stockholder, could then have de¬ 
manded or exercised the use and enjoyment of the 


property, nor could any of them have disposed of 
any of the property of the corporation. It so hap¬ 
pens in this case that the trustees and stockholders 
were, in general, the same individuals. Whatever 
rights, interests, and powers these individuals had 
at the close of 1919 pertained to their office or posi¬ 
tion as trustees and not to their individual capaci¬ 
ties of stockholders. In other words, the rights and 
powers of these individuals were fiduciary in their 
nature and not beneficial. Moreover, the transac¬ 
tion, which occurred on January 2, 1920, by which 
the assets were transferred to the successor partner¬ 
ship, shows unquestionably that the parties re¬ 
garded the trustees and not the stockholders as then 
having the right or power to dispose of the assets 
of the former corporation. This transfer or sale 
was made by the trustees, as such, and not by the 
stockholders. 

What passed to or became vested in the appel¬ 
lants as stockholders in the year 1919 was at most 
a bare title to the assets of the former corporation, 
not accompanied by any of the attributes of bene¬ 
ficial ownership, such as the right to possess, use, 
or dispose of. The receipt of income, however, 
consists of the receipt of substantial rights, which 
must be acquired and held by the taxpayer for his 
own separate use and disposal. In Eisner v. 
Macomber, 252 U. S. 189, 40 Sup. Ct. 189, the 
Supreme Court in defining income (page 207 of 
the U. S. report) first referred to the general defini- 
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tion which had been given in an earlier decision as 
“the gain derived from capital, from labor, or 
from both combined,’’ and then amplified this 
definition as follows: 

“Derived — from — capital” ; “the gain — 
derived — from — capital,” etc. Here we 
have the essential matter: not a gain accru¬ 
ing to capital; not a growth or increment of 
value in the investment; but a gain, a profit, 
something of exchangeable value, proceed¬ 
ing from the property, severed from the 
capital, however invested or employed, and 
coming in, being “derived” —that is re¬ 
ceived or drawn by the recipient (the tax¬ 
payer) for his separate use, benefit, and dis¬ 
posal— that is income derived from property. 
Nothing else answers the description. 

Measured by this rule, the appellants did not in 
1919 realize or receive “something of exchangeable 
value” nor was anything “received or drawn” by 
the appellants in the year 1919 for their “separate 
use, benefit, and disposal.” 

The realization of income from the liquidation of 
the corporation did occur in the year 1920. On 
January 2 of this year all of the assets and business 
of the former corporation were taken over by the 
successor partnership and all of the outstanding 
liabilities assumed by such partnership. With this 
transaction the liquidation of the affairs of the 
former corporation was complete, as all claims and 
demands of the creditors of the corporation had 
been definitely disposed of by the assumption of 
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In the case of Qmgley, 2 B. T. A. 159, the formal 
dissolution of the corporation occurred in Decem¬ 
ber, 1919, and the Board concluded as a fact from 
the whole record that within the same year the tax¬ 
payer as the sole stockholder took over the entire 
assets of the corporation in his individual capacity. 
The Board, accordingly, held that the taxpayer 
realized gain from the liquidation of the corpora¬ 
tion in 1919. In the case of Sutliff , 4 B. T. A. 1068, 
the directors of the corporation in 1919 passed a 
resolution for the dissolution of the corporation, 
and in the same year the required certificate of dis¬ 
solution was filed. The business theretofore con¬ 
ducted by the corporation was subsequently taken 
over and conducted by the taxpayer, individually. 
The Board concluded as a fact that the liquidation 
of the corporation was not complete in 1919 and did 
not become complete until 1920, when the taxpayer 
individually took over the business and assumed 
the outstanding liabilities. The Board, accordingly, 
held that the income from the transaction was 
realized in 1920 and not in 1919. 

In the instant case it is immaterial whether the 
property, to which the stockholders became fully 
entitled at the time of the transaction which oc¬ 
curred on January 2, 1920, be considered as the 
same items of assets which the corporation had 
owned, or as the notes of the successor partnership 
given as the purchase price for such assets. It may 
be that in legal effect the property of the former 
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such claims or demands on the part of the successor 
partnership. When this transaction occurred the 
stockholders, including the appellants, for the first 
time became and were entitled to the immediate and 
complete possession and power of disposal of the 
assets. 

The decisions of the Board of Tax Appeals, cited 
in the appellants’ brief, are not contrary to any of 
the views herein expressed. In the cases of Huff¬ 
man, 1 B. T. A. 52; Greenwood, 1 id. 291; Shapiro, 
2 id. 620; and Davis, 2 id. 841, corporations in which 
the taxpayers were stockholders were dissolved, 
and the assets and business of the corporations 
were immediately taken over by partnerships, con¬ 
sisting of the same persons who had been stock¬ 
holders in the corporation. In each case the trans¬ 
action by which the assets and business of the cor¬ 
poration were thus taken over was completed with¬ 
in the taxable year involved. In the Buchmiller 
case, 1 B. T. A. 380, the formal dissolution of the 
corporation was effected and the business taken 
over by a successor partnership, all within the tax¬ 
able year involved. The decisions of the Board in 
these cases wherein the taxpayers were each held to 
have realized income from the liquidation of the 
corporation merely support the proposition that in¬ 
come or gain is realized from such a transaction, 
without consideration as to the year in which such 
income was realized, inasmuch as in each case the 
whole transaction was completed within one year. 
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resolution for the dissolution of the corporation, 
and in the same year the required certificate of dis¬ 
solution was filed. The business theretofore con¬ 
ducted by the corporation was subsequently taken 
over and conducted by the taxpayer, individually. 
The Board concluded as a fact that the liquidation 
of the corporation was not complete in 1919 and did 
not become complete until 1920, when the taxpayer 
individually took over the business and assumed 
the outstanding liabilities. The Board, accordingly, 
held that the income from the transaction was 
realized in 1920 and not in 1919. 

In the instant case it is immaterial whether the 
property, to which the stockholders became fully 
entitled at the time of the transaction which oc¬ 
curred on January 2, 1920, be considered as the 
same items of assets which the corporation had 
owned, or as the notes of the successor partnership 
given as the purchase prioe for such assets. It may 
be that in legal ^effect the property of the former 
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corporation first passed to the stockholders and was 
then contributed by them as their capital in the 
successor partnership. The alternative view is that 
the transfer of property of the former corporation 
to the successor partnership was made directly 
from the trustees, and that the property to which 
the stockholders became entitled consisted of the 
notes given by the partnership. Whatever be the 

correct view, the result is the same in this case. 

* 

On January 2, 1920, the stockholders for the first 
time became entitled to the imnpediate use, posses¬ 
sion, and power of disposal of the property dis¬ 
tributable to them in liquidation, whether that 
property be considered to be the same items of 
property which the corporation had owned or the 
notes given by the partnership. 

It is faintly contended by appellants that if the 
gain or income from the transaction be held not to 
have been realized in 1919, such gain or income be 
held to have been realized in 1921. It is clear, 
however, that following the transactions which oc¬ 
curred on January 2,1920, nothing remained to be 
done to vest in the stockholders the entire beneficial 
interest in the property, which at that point of time 
consisted of notes of the partnership. Inasmuch as 
the liabilities of the former corporation had been 
assumed by the partnership, the liquidation of the 
affairs of the corporation was then complete. Un¬ 
der the decision of the California courts, previously 
cited, and particularly the decision in Capuccio v. 
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Caire, supra, the stockholders had the entire bene¬ 
ficial ownership in the notes and could have en¬ 
forced an immediate distribution of such notes to 
them in their several proportionate shares. 

The trustees were then free to make distribution 
to the stockholders. The notes in their possession 
were payable to appellants, as trustees, and were 
admittedly worth their face value. The title and 
the possession of the corporate assets were then 
merged in the trustee-stockholders. They Were the 
only persons interested. Under such circumstances 
any formal declaration by the appellants, as trus¬ 
tees, that they were relinquishing their trustee¬ 
ship and making distribution to themselves as stock¬ 
holders would have been an idle formality. Tax¬ 
ation is preeminently a practical matter, and in ap¬ 
plying the provisions of the Revenue Acts the courts 
will look to what was actually done and regard mat¬ 
ters of substance and not mere form. Weiss v. 
Steam, 265 U. S. 242. In harmony with this salu¬ 
tary principle the Board of Tax Appeals, looking 
through the form and giving the practical situation 
its proper value, held that there was a distribution 
to the stockholders of corporate assets in liquida¬ 
tion in January, 1920, and that the admitted taxable 
income was then received. That decision is reason¬ 
able and just and the appellee contends that it is 
correct. 
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II 

THE GAIN REALIZED BY APPELLANTS FROM THE DIS¬ 
TRIBUTION IN LIQUIDATION OF THE CORPORATION WAS 

SUBJECT TO BOTH THE NORMAL TAX AND THE SURTAX 

(a) Under the Revenue Act of 1918 the gain or 
profit upon a distribution in liquidation of a corpo¬ 
ration is subject to both normal tax and surtax . 

It is contended by appellants that even if they 
be held to have realized income in 1920 from the 
liquidation of the corporation, such income should 
be subject only to the surtax and not to both normal 
and surtax. 

The consideration of this question necessitates a 
reference to several provisions of the Revenue Act 
of 1918, which is the statute here involved. Sec¬ 
tion 210, which imposes the normal tax, provides, 
in part: 

* * * there shall be levied, collected, 
and paid * * * upon the net income of 
every individual a normal tax at the follow¬ 
ing rates— 

Section 211 in substantially similar terms imposes 
a surtax upon the “net income” of the individual. 
Section 212 defines the “net income” as the “gross 
income,” defined in Section 213, immediately fol- 
lowing, less the various deductions from “gross in¬ 
come” provided for in subsequent sections of the 
act. Section 213, which is too lengthy to merit quot¬ 
ing here, defines “gross income,” generally as all 
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“gains, profits, and income” from all sources. Sec¬ 
tion 216 of the Act contains this provision: 

That for the purpose of the normal tax 
only, there shall be allowed the following 
credits: 

(a) The amount received as dividends 
from a corporation * * *. 

From the provisions so far referred to it is clear 
that income generally, including gains and profits, 
but other than “dividends,” is subject to both 
normal tax and surtax, but “dividends” are subject 
only to surtax. 

The statutory definition of “dividends” and other 
provisions relating specifically to dividends are 
found in Section 201 of the Act which provides, 
in part, as follows: 

Sec. 201. (a) That the term “dividend” 
when used in this title (except in paragraph 
(10) of subdivision (a) of section 234) 
means (1) any distribution made by a cor¬ 
poration, other than a personal-service cor¬ 
poration, to its shareholders or members, 
whether in cash or in other property or in 
stock of the corporation, out of its earnings 
or profits accumulated since February 28, 
1913, or (2) any such distribution made by a 
personal-service corporation out of its earn¬ 
ings or profits accumulated since February 
28, 1913, and prior to January 1, 1918. 

(f>) Any distribution shall be deemed to 
have been made from earnings or profits un¬ 
less all earnings and profits have first been 
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distributed. Any distribution made in the 
year 1918 or any year thereafter shall be 
deemed to have been made from earnings 
or profits accumulated since February 28, 
1913, or, in the case of a personal-service cor¬ 
poration, from the most recently accumulated 
earnings or profits; but any earnings or 
profits accumulated prior to March 1, 1913, 
may be distributed in stock dividends or 
otherwise, exempt from the tax, after the 
earnings and profits accumulated since Feb¬ 
ruary 28, 1913, have been distributed. 

(c) A dividend paid in stock of the cor¬ 
poration shall be considered income to the 
amount of the earnings or profits distributed. 
Amounts distributed in the liquidation of a 
corporation shall be treated as payments in 
exchange for stock or shares, and any gain 
or profit realized thereby shall be taxed to 
the distributee as other gains or profits. 

The contention of the appellants is that the dis¬ 
tribution in question constituted a distribution of 
earnings or profits accumulated since February 
28, 1913, within the meaning and scope of subdivi¬ 
sion (a) of this section and hence was subject only 
to the surtax and exempt from the normal tax. The 
contention of the appellee is that the gain or profit 
realized from the distribution was taxable as other 
gains or profits generally and hence was subject 
to both the normal tax and the surtax. The Board 
of Tax Appeals sustained the contention of the 
appellee in this connection. 
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On the question here involved there is a direct 
conflict of opinion between the Circuit Court of Ap¬ 
peals for the Eighth Circuit and the Circuit Court 
of Appeals for the Sixth Circuit. In the case of 
Hellmich v. Heilman , 18 F. (2d) 239, the Circuit 
Court of Appeals for the Eighth Circuit held that 
under Section 201 (a) of the Revenue Act of 1918, 
supra, that part of a liquidating distribution of the 
assets of a dissolved corporation which represents 
earnings since February 28,1913, is a dividend and 
as such exempt from normal taxes under Section 
201 (a) of the same Act. That case is now pending 
before the Supreme Court, a writ of certiorari hav¬ 
ing been granted. The case was argued early in 
January, 1928. On the other hand, in Langstaff v. 
Lucas, 13 F. (2d) 1022, certiorari denied 273 U. S. 
721, which presented the same question and in¬ 
volved the same sections of the Revenue Act of 
1918, the Circuit Court of Appeals for the Sixth 
Circuit held that amounts distributed in the liquida¬ 
tion of a corporation are not dividends within the 
meaning of Section 201 (a) but are to be treated 
under Section 201 (c) as payments in exchange for 
stock and therefore subject to the normal tax. We 
believe that the latter case presents the better rea¬ 
soning. It certainly aceords with the unchallenged 
practice of the Government for nearly nine years. 

The contentions of the appellee are elearly ex¬ 
pressed in the opinion of the District Court in the 
Langstaff case, 9 F. (2d) 691, 694, as follows: 

Loosely speaking, the distribution to the 
stockholders of a corporation’s assets, upon 
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liquidation, might be termed a dividend; but 
this is not what is generally meant and 
understood by that word. As generally 
understood and used, a dividend is a return 
upon the stock of its stockholders, paid to 
them by a going corporation without reduc¬ 
ing their stockholdings, leaving them in a 
position to enjoy future returns upon the 
same stock. Mr. Justice Pitney, in the case 
of Lynch v. Hornby , 247 U. S. 339 * * * 
in defining the word “ dividend,” as used in 
the act of 1913, which did not undertake to 
define the word, gives a good definition of the 
word as generally understood and used: “ In 
short, the word 1 dividends ’ was employed in 
the act as descriptive of one kind of gain to 
the individual stockholder; dividends being 
treated as the tangible and recurrent returns 
upon his stock, analogous to the interest and 
rent received upon other forms of invested 
capital . 19 In other words, it is earnings paid 
to him by the corporation upon his invested 
capital therein, without wiping out his capi¬ 
tal. On the other hand, when a solvent cor¬ 
poration dissolves and liquidates, it distrib¬ 
utes to its stockholders, not only any earn¬ 
ings it may have on hand, but it also pays to 
them their invested capital, namely, the 
amount which they had paid in for their 
stock, thus wiping out their interest in the 
company. As heretofore suggested, the cor¬ 
poration in effect buys up and retires all of 
its outstanding stock. 

An examination of section 201 of the act 
discloses that Congress had clearly in mind 
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the distinction between a dividend, as gen¬ 
erally understood, and a distribution in 
liquidation, and intended to preserve this 
distinction. * * * 

This section strips distributions made to 
stockholders in liquidation of a corporation 
of all disguises and declares that they shall 
be considered for what they in effect are— 
purchases of all their outstanding stock by 
the liquidating corporations, and not divi¬ 
dends as generally understood, and as de¬ 
fined in section 201, subsection (a), and as 
used in section 216. So construed, subsec¬ 
tion (c) of section 201 puts the stockholder 
who holds his stock up to the time of liqui¬ 
dation, and then in effect sells it to the cor¬ 
poration, upon exactly the same footing as 
the stockholder who sells his stock to another 
during the operating life of the corporation. 
The latter unquestionably, under the act of 
1918, was required to pay both the normal 
and surtax upon any profit realized by 
him in the transaction. That is all the for¬ 
mer was required to do under the act as here 
construed. 

For the reasons stated, the court is forced 
to the conclusion that it was not intended by 
Congress that so-called liquidating divi¬ 
dends, to the extent of the profit received, 
should escape the normal tax. 

In affirming the decision of the District Court 
just quoted, the reasoning of the District Court 
was approved by the Circuit Court of Appeals for 

/ * 
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the Sixth Circuit in the following language, 13 F. 
(2d) 1022: 

After considering carefully the reasons 
urged against it, we feel satisfied to affirm 
the judgment (9 F. (2d) 691), and we do so 
upon the reasoning and conclusions of the 
District Judge. Although the half interest 
in the corporate assets which came to Lang- 
staff was within the broad definition of 
“dividend” in section 201 (a) * * * yet 

the transaction was the very one specifically 
provided for in the last sentence of section 
201 (c), and the half interest became the pro¬ 
ceeds of the sale of Langstaff’s stock in the 
corporation, instead of a corporate dividend. 
Only so can the sections be effectively read 
together. 

Judgment affirmed. 

In the following cases the Board of Tax Appeals 
has taken the same view: Appeal of John K. Green¬ 
wood, 1 B. T. A. 291; Appeal of Clarence LeBus, 
1 B. T. A. 733; Appeal of J. H. Morrow, 1 B. T. A. 
1148; Appeal of S. B. Quigley, 2 B. T. A. 159; 
Appeal of W. C. Schroth, 2 B. T. A. 169; Appeal 
of Estate of Joseph Arnold, 2 B. T. A. 759; and 
Appeal of J . E. Chandler, 3 B. T. A. 146. 

The construction of the statute here contended 
for finds strong support in the legislative history of 
the Revenue Acts. The Revenue Act of 1921 
omitted the provisions of Section 201(c) of the 
Revenue Act of 1918 with respect to distributions 
in liquidation, but the Revenue Act of 1924 re- 
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enacted in substantially the same language that 

section of the 1918 Act in so far as it related to 

• ^ * 

distributions in complete liquidation. In the Re¬ 
port of the Committee on Ways and Means of the 
House of Representatives on the revenue bill of 
1924 (Report No. 179, 68th Congress, 1st session, 
p. 11) it is said: 


Section 201(c): (1) The existing law 
(Revenue Act of 1921) has no provision 
similar to subdivision (c) of the bill, but the 
Treasury has construed the existing law as 
taxing liquidating dividends not as capital 
gains but as dividends subject to the surtax 
rates. The proposed bill, as did the 1918 
act, treats a liquidating dividend as a sale of 
the stock to the corporation and recognizes 
the true effect of such a distribution. 
(Interpolation ours.) 


Likewise in the Report of the Senate Committee 
on Finance on the revenue bill of 1924 (Report No. 
398, 68th Congress, 1st session, p. 11) it is said: 


Section 201(c): (1) The existing law 
(Revenue Act of 1921) has no provision sim¬ 
ilar to subdivision (c) of the bill, but the 
Treasury has construed the existing law as 
taxing liquidating dividends not as capital 
gains, but as dividends subject to the surtax 
rates. The bill treats a liquidating dividend 
as a sale of the stock, with the result that the 
gain to the taxpayer is treated not as a divi¬ 
dend subject only to the surtax but as a gain 
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froln the sale of property which may be 
treated as a capital gain. The treatment of 
liquidating dividends under the hill is sub - 
stantially the same as provided for in the 
revenue of 1918. A liquidating dividend 
is, in effect, a sale by the stockholder of his 
stock to the corporation; he surrenders his 
interest in the corporation and receives 
money in place thereof. Treating such a 
transaction as a sale and within the capital 
gain provisions is consistent with the entire 
theory of the act and, furthermore, is the 
only method of treating such distributions 
which can be easily administered. (Inter¬ 
polation and italics ours.) 

Again, in the Conference Report on the revenue 
bill of 1924 (H. R. Report No. 844, 68th Congress, 
1st session, p. 14) it is said: 

Amendment No. 2: The House bill pro¬ 
vided that the gain from a liquidating divi¬ 
dend, to the extent of the earnings and profits 
accumulated by the corporation since March 
1,1913, should be treated as a dividend and 
subject to the surtax rates. The Senate 
amendment strikes out this provision with 
the result that a liquidating dividend is to 
be treated as a sale of stock and taxable as 
a gain from the sale of property; and the 
House recedes. 

Since there is no express provision as to dis¬ 
tributions in liquidation in the 1921 Act, there 
would seem to be no force to the argument that 
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Congress sought in that Act to coiTect an erroneous, 
interpretation by the Treasury Department of the 
previous Act, As the 1921 Act is prospective the 
more reasonable assumption is that the omission 
simply indicates a change in legislative policy in 
that Act alone, 

« 

On the other hand, the use by Congress of sub¬ 
stantially the same language with respect to dis¬ 
tributions in complete liquidation in both the 1918 
and the 1924 Acts, expressly indicating that it in¬ 
tended that language in the later Act to mean ex¬ 
actly what the Treasury regulations had already 
interpreted the earlier Act to mean, may reason¬ 
ably be said to be a legislative approval of the 
Treasury Department’s interpretation of the 1918 
Act. The Act of 1924 was passed June 2,1924. Up* 
to that time there was no reported decision of the 
courts in which the construction by the Treasury 
Department of the 1918 Act had been even ques¬ 
tioned. It is also not without significance that in 
the 1924 Act Congress expressly rejected a pro¬ 
posal to treat such distributions in complete liqui¬ 
dation as dividends. The provisions of the 1926 
Act respecting complete liquidations are substan¬ 
tially the same as the 1924 Act (Act of February 
26,1926, c. 27, 44 Stat 9, Sec. 201.) 

(b) The record does not show what portion, if 
any, of the distribution in question consisted of 
earnings accumulated by the corporation since- 
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February 28,1913, and does not present the ques¬ 
tion for review . 

This question raised by the appellants and dis¬ 
cussed under Point II of this brief, was not raised 
in either of the original petitions filed by the appel¬ 
lants with the Board, or in the amended petitions 
filed by them. (Rec. 4.) In fact, the question 
was not raised until some four months after the 
decision of the Board was rendered, when the 
several appellants moved the Board to set aside its 
orders of redetermination entered in their respec¬ 
tive cases and in these motions made specific men¬ 
tion of this question for the first time. (Rec. 4.) 

Assuming the appellants’ contentions upon this 
issue to be correct, that portion of the distribution 
which consisted of earnings of the corporation ac¬ 
cumulated since February 28, 1913, would be sub¬ 
ject to surtax only. The record, however, is en¬ 
tirely silent as to what was the amount of the 
earnings or profits of the corporation which had 
been accumulated since February 28,1913. So far 
as the record shows, no evidence on this matter 
was offered by the appellants; in fact, the appel¬ 
lants apparently did not deem this matter to be of 
any importance until some months after the deci¬ 
sion of the Board had been rendered. The record 
shows, indeed, the amount of surplus of the cor¬ 
poration at the time of its dissolution, but the 
amount of the earnings accumulated since Febru- 
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ary 28,1913, would be purely a matter of inference,, 
without any definite basis in the record for the 
determination of this amount. Assuming, there¬ 
fore, that appellants are correct in their conten¬ 
tions as to this issue, the fact is that the record 
fails to show the very matter upon which their con¬ 
tention must be predicated. 

In the proceeding before the Board, the burden 
was upon appellants to allege and prove any and 
all facts necessary to maintain their case. This 
burden was expressly placed upon them by Rule 
30 of the Rules of Practice of the Board, which 
provides: 

The burden of proof shall be upon the 
petitioner, except that in respect of any new 
matter of fact pleaded in his answer, it shall 
be upon the respondent. 

The Circuit Courts of Appeal, in their review 
of decisions of the Board of Tax Appeals, have 
consistently adhered to the view that in the proceed¬ 
ing before the Board the burden of proof is upon 
the taxpayer as to all matters essential to establish 
his case. Avery v. Commissioner, 22 Fed. (2d) 
6; Royal Packing Company v. Commissioner , 22 
Fed. (2d) 536. 

As the appellants herein have not made a record 
to cover the very matter on which their contentions 
as to this issue must rest, there is, in reality, no 
question properly presented for review. 
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CONCLUSION 

Prom the foregoing it is submitted that the first 
question, discussed in Argument I, is not open to 
reasonable doubt. Upon dissolution the title to 
the property vested immediately in the stockholders, 
but under California decisions the trustees had the 
right of possession and exercised plenary power 
over the property until distributed to the stock¬ 
holder-owners. Appellants 9 contention that the tax¬ 
able income was received at that time is manifestly 
incorrect. Distribution could not have been made 
by the trustees until the creditors were satisfied. 
The decree filed in the office of the Secretary of 
State on December 31,1919, empowered the trustees 
to distribute the corporate assets after settling the 
affairs of the corporation. Furthermore, against 
this contention is the fact that in January, 1920, 
appellants purchased from the corporation the very 
assets which they now assert they had received in 
December, 1919, as a liquidating dividend. 

It is obvious that the appellants received the in¬ 
come in question in January, 1920, when the title 
and possession merged in them as trustee-stock¬ 
holders. 

The question whether the income so realized was 

subject to the normal tax as well as the surtax 

# 

could be answered in the affirmative by reason of 
the legislative history herein discussed. However, 
that question is not properly presented for review 
because of the failure of appellants to make a 
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record which will sustain the burden cast upon them 
to prove the facts necessary to maintain their case. 

It is respectfully submitted that the Board of Tax 
Appeals has correctly decided these cases and its 
decision should be affirmed. 

Mabel Walker Willebrandt, 

Assistant Attorney General. 

C. M. Charest, 

General Counsel, 
Bureau of Internal Revenue. 

Arthur W. Henderson, 

Special Assistant to the Attorney General. 

Thos. P. Dudley, Jr., 

Special Attorney, 

Bureau of Internal Revenue. 
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CONGliUSlOlT 
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the property vested immediately in the stockholders, 
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over the property until distributed to the stock¬ 
holder-owners. Appellants 9 contention that the tax¬ 
able income was received at that time is manifestly 
incorrect. Distribution could not have been made 
by the trustees until the creditors were satisfied. 
The decree filed in the office of the Secretary of 
State on December 31,1919, empowered the trustees 
to distribute the corporate assets after settling the 
affairs of the corporation. Furthermore, against 
this contention is the fact that in January, 1920, 
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assets which they now assert they had received in 
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It is obvious that the appellants received the in¬ 
come in question in January, 1920, when the title 
and possession merged in them as trustee-stock¬ 
holders. 

The question whether the income so realized was 

subject to the normal tax as well as the surtax 
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the legislative history herein discussed. However, 
that question is not properly presented for review 
because of the failure of appellants to make a 
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record which will sustain the burden cast upon them 
to prove the facts necessary to maintain their case. 

It is respectfully submitted that the Board of Tax 
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